











CASES AT LAW, 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT MORGANTON. 


AUGUST TERM, 1859. 


STATE v. AVERY WEST. 


Whether an instrument or weapon be a deadly one, is, at least generally 
speaking, for the decision of the Court. 

An instrument, too, may be deadly or not according to the mode of using it, 
or the subject on which it is used. 

The actual effects produced by the instrument may aid in determining its 
character, and in showing that the person using it ought to be aware of the 
danger of thus using it. 

Hence, it was Held that an oaken staff, near three feet long, of the diameter 
of an inch and a half or two inches, with which three blows were stricken 
upon the head of a man while drunk and unawares, shattering the bones of 
the head, and rupturing the interior vessels of the brain, was a deadly weap- 
on, and a killing the use of it in that way, was murder. 


InpictmeEnt for the murpER of one Joseph Pope, tried before 
Manty, J., at the Spring Term, 1859, of Burke Superior 
Court. 

One Henry Deal, who was present at the transaction, testi- 
fied that he was the owner of a distillery, in the county of 
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McDowell, about two miles from his residence; that on the 
first: day of March, 1858, the deceased, with the prisoner and 
two others, Glass and Moss, were at the still-house, after nights 
that the party had been drinking, and were all excited with li- 
quor, except the witness himself; that the deceased, Pope, 
was more intoxicatod than the others; that after night, Glass 
and Moss sat down to cards, playing on the head of a half 
bushel measure, and the prisoner and Pope were seated on a 
log, side by side before a fire which was made in front of the 
furnace of the still; that the prisoner and the deceased began 
to boast of their manhood, when the prisoner said to Pope,— 
“If I were to fight you, I would not fight you a fair fight”; 
to which the other said, he was not afraid of him, for that he 
had nothing but a knife or a pistol, and he was not afraid of 
them; that when this was said, the prisoner arose and stood 
at the corner of the fire, where there was a stick of oak, used 
as a poker for the still-fire; that the deceased still continued 
to sit on the log without seeming to notice the movements of 
the prisoner; that the deceased soon appeared to be quite 
drank, his head hanging forward with his face downward; 
that he, Pope, said Glass was cheating Moss, and swindling 
him out of his money—that glass said he was not; to which 
the deceased replied with an oath, calling Glass a liar; that 
Glass then seized the half bushel measure, and both he and 
Moss rose to their feet; that at that moment the prisoner 
struck Pope with the oak stick two blows on the head; then 
struck Moss and: knocked him down, and then turned and 
struck a third blow at Pope, who was by this time prostrate 
on the ground; and Glass put the half bushel measure down 
without using it; that the prisoner stamped, or attempted to 
stamp and kick the deceased, until he was prevented by Glass, 
and witness; that when the blows were given, the deceased 
was sitting on the log as described, without appearing to know 
what was going on. 

The witness Deal, produced the stick which was examined 
by the Courf, and was admitted by the prisoner’s counsel to 
be that with which the wounds were inflicted. It was oak, of 
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ordinary hardness and solidity, a little short of three feet in 
length, and from one inch anda half to two inches in diame- 
ter. Deul further stated, that the body of the deceased ap- 
peared to be in an insensible state during the night, and noth- 
ing was done except to dispose of the body before the fire and 
to raise the head by putting under it a piece of wood with his 
hat upon it. 

One William Walker, said he was passing the distillery on 
the night in question, and he went in, having heard of the.oc- 
currence, and found some persons, whom, he did not remem- 
ber, trying to get the deceased up, but he was unable to sit, 
and when raised, would tumble down again; that prisoner 
said Pope had called Glass a d—d liar, and he had just as well 
have called him so; and he no sooner said it than he killed 
him; that if deceased died, he was willing to be hung for it; 
but did not think a jury would hang a man for killing such @ 
dog. 

Dr. Atkins testified that being called to the deceased, 
he reached him next morning; that he had just been removed 
to a bed in the corner of the distillery; that he found him dy- 
ing, and advised his removal to some dwelling, where better 
attention could be given him. He made a partial examina- 
tion that day, and found the scull broken from the temple 
round to the back of the head; the patient died that day, and 
on the next, he made another examination, and found the 
skull shattered, the sacks containing the brain broken, the in- 
ternal artery ruptured, and the whole brain suffused with 
blood. He found a cut across the forehead in a curved shape, 
and the bone of the head underneath broken, and, also, a cut 
across the nose, and the bones of that organ crushed. He tes- 
tified that the deceased died of these wounds, and that any 
one of them was sufficient to produce death. 

The prisoner’s counsel contended that the instrument where 
with the homicide was committed, must be proved by a wit 
ness to be deadly, and that the instrument was not deadly, 
and malice could not be implied, but must be expressed, that 
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there was no intention to kill, and such a purpose could not 
be inferred. 

The Court, after explaining the grades of homicide in North 
Qarolina, and defining the term, malice, and its two-fold appli- 
cation to the law upon that subject, proceeded to inform the 
jary, that in order to imply malice, and make a killing, with- 
out provocation murder, it was necessary the instrument used 
should be calculated to produce death, or some great bodily 
hurt; that the stick produced and identified, was subject to 
examination by the Court and jury, and supposing the blows 
to have been struck with the stick in the manner stated by 
the-witness, Deal, while the deceased was in the attitude sta- 
ted, they, (the blows) were manifestly calculated to produce 
grievous hurt, and therefore, the stick used in such way under 
such circumstances, was deadly. It followed, therefore, from 
geueral principles laid down, pertaining to the law of homi- 
cide, that if the killing was without provocation with the wea- 
pon in question, and the manner stated, the law would imply 
malice. 

The Court further instructed the jury, that an intention to 
kill, was not necessarily involved in every case of criminal 
homicide, when a deadly weapon was used. If the blows 
were given, reckless of how they might result, in a manner 
actually endangering life by their violence and barbarity, and 
they turn out to be the cause of death, it is a case of homicide, 
the grade of which is to be determined by other circumstan- 
ces. If without legal provocation, it is a case of murder.— 
Defendant excepted. 

His’ Honor gave some other instructions not excepted to, 
and not deemed to be material to the question before this 
Court. 

Verdict that the prisoner was guilty of murder. Judg- 
ment and appeal by the prisoner. 


Attorney General, for the State. 
Avery, Edney and Gaither, for the defendant. 
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Rorrm, J. Whether an instrument or weapon be a deadly 
one, is, at least generally speaking, for the decision of the 
Court; because it is a matter of reason, that it is, or is not, like- 
ly to do great bodily harm, which determines its character in 
this respect; State v. Craton, 6 Ired. Rep. 164. Hence, itvis 
clear that a gun, sword, large knife, or bar of iron, and any 
other heavy instrument, by a blow from which a grievous 
hurt would probably be inflicted, are deemed in law, deadly 
instruments. An instrument, too, may be deadly or not, ae 
cording to the mode of using it, or the subject on which itis 
used. For example, in a fight between men, the fist or foot 
would not, generally, be regarded as endangering life or limb. 
But it is manifest, that a wilful blow with the fist of a strong 
man, on the head of an infant, or the stamping on its chest, 
producing death, would import malice from the nature of the 
injury, likely to ensue. So, the actual effects produced by 
the instrument, may aid in determining its character in this 
respect, and in showing that the person using it, onght to be 
aware of the danger of thus using it. Here, as it seems to 
the Court, it must be apparent that the instrument as used, 
was likely to produce death, or, at the least, great bodily harm. 
It was an oaken staff, nearly three feet long, of the diameter 
of an inch and a half at one end, and two inches at the other. 
With it, three blows were inflicted, while the prisoner was 
standing over the deceased, and the latter was either sitting 
on a log with his head hanging down, too drunk to perceive 
his danger, or make an effort to escape it, or was down on the 
ground from the effects of the earlier blows, and each of them 
fractured the bones of the head; one, the skull on the side 
from the temple to the back of the head; another, the thick 
bones of the forehead ; and the third crushed the bones of the 
nose. An instrument producing such effects, not accidentally 
on one occasion, but at each blow with it, is unquestionably 
a highly dangerous weapon, especially when used upon one 
in the posture and helpless condition of the deceased, and .au- 
thorises the inference, that the prisoner must have understood 
the peril in which he was putting the deceased, and gave the 
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blows regardless of the consequences, just as much as if ‘he 
had struck with a bar of iron. As the case appears, the of- 
fence is certainly murder, wantonly and cruelly perpetrated. 
There is no error. 


Per Curiam, Judgment affirmed. 








STATE v. LAWRENCE BLACK, 


Tt was held not to be error in the Court to admit evidence of the contents of 
a written instrument, upon the assurance of the counsel offering it, that he 
would subsequently show the destruction of such paper, which evidence 
was afterwards produced. 

What the defendant said to the magistrate on the next day after the destrue- 
tion of a paper, in his hands as a constable, and his reasons for not being 
able to return it, were Held not to be admissible, 


Inpicrment for a misdemeanor, tried before Batrey, J., at 
the last Spring Term of Lincoln Superior Court. 

The indictment charged that a certain warrant, against one 
Alexander Wilson, was duly issued by one David Bailey, a 
justice of the peace of the said county of Lincoln, charging 
the said Wilson with an assault and battery, was put into the 
hands of the defendant, who was a constable in said county, 
and that he unlawfully did fail and refuse to execute the same 
and to make due return according to the exigency of the said 
warrant, against the form of the statute, &c. 

Bailey, the magistrate, was called, and the solicitor pro- 
posed to show the issuing of the warrant by him, but it was 
objected, that no notice had been given to the defendant to 
produce the instrument, but upon the assurance of the soli- 
citor, that he would show its destruction, the evidence was 
admitted. Defendant’s counsel excepted. 

There was evidence, tending to show, that the warrant was 
destroyed in the presence of the defendant, and by his consent 
and connivanee. The defendant then offered to show, that 
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he went the next day to the magistrate and made a statement 
going to exculpate himself from a wilful destruction of the pre- 
cept. This was objected to by the State’s counsel, and reject- 
ed by the Court. Defendant again excepted. 


Attorney General, for the State. 
Guion, for the defendant. 


Barrie, J. Weare unable to discover any thing in the 
errors assigned by the defendant, in his bill of exceptions, to 
entitle him to a venire de novo. Whatever force there might 
have been in the objection to the admission of the testimony, 
relative to the issuing of the warrant, and its tenor before its 
destruction was proved, was entirely removed when such 
proof was given. We believe that it is not uncommon for a 
court to admit testimony, the competency of which, depends 
upon some other proof, when an assurance is given by the 
party that he will offer such preliminary proof, and when it 
is introduced, we cannot see how the opposite party can be 
prejudiced by the order in which the testimony was given. 
In the present case, the destruction of the State’s warrant by 
the defendant, was the main allegation in the bill of indiet- 
ment, and of course, it had to be proved in the progress of the 
trial, for the purpose of establishing his guilt. He could not, 
therefore, be, in any manner, prejudiced by the proof that 
the warrant was prepared and delivered to him by the magis- 
trate ; for it could not hurt him, unless it was afterwards prov- 
ed that he had destroyed it. 

The second exception, founded upon the rejection of the 
testimony, offered by the defendant, to show that the day af- 
ter the destruction of the warrant, he went to the magistrate 
and explained how it caine to be destroyed, and that in con- 
sequence thereof, he could not make a due return, is also un- 
tenable. He could not thus make evidence for himself, to 
exculpate him from the charge of having destroyed the State’s 
warrant ; State v. Tilley, 3 lve. Rep. 424; State v. Neville, 
(ante 424,) decided at the late term in Raleigh, and not yet 
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reported. Nor was it evidence of a return, or.of an excuse, 
for not making a return, as he had released the defendant 
in the warrant from arrest, and therefore, did not have him 
in custody, so as to be ready to make a due return before the 
magistrate. 

As we do not find any error in either of the exceptions as- 
signed, we must direct the judgment to be affirmed. 


Per Curram, Judgment affirmed. 





Doe on the demise of CORNELIUS COOPER v. SARAH GIBSON. 


The title to the unsold Cherokee lands, in the county of Haywood was, by 
the act of 1835, vested in the justices of that county, and where their com- 
missioner, whose duties and powers were limited, by the resolution of the 
Court appointing him, to three months, executed a deed for a portion of said 
lands, at the end of three years, it was J/eld to be inoperative and void. 


Esectrment, tried before Man ty, J., at the last Term of 
Jackson Superior Court. 

The General Assembly, at its session of 1835, by an act du- 
ly passed, made it the duty of the Governor to convey to the 
Justices of Haywood county, certain lands therein described, 
commonly called the Cherokee lands, remaining unsold with- 
in the limits of the county; they, the said justices, complying 
with certain terms therein required. With a further provi- 
sion, that the said justices should dispose of said lands for the 
use and benefit of said county, and the mode of doing so. 

On the 10th of January, 1837, his Excellency, Edward B. 
Dudley, the Governor of the State, by deed reciting this act 
of Assembly, and reciting also, that it had been made to ap- 
pear to him by the certificate of the public Treasurer, that the 
conditions required by the act had been complied with, did 
“give and grant unto the said Justices of Haywood county in 
trust for the said county, any tracts of land, commonly called 
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Cherokee lands, remaining unsold within the limits of the said 
county.” 

Ata County Court of Haywood county, held on 19th of 
October, 1836, a majority of the justices being present, seve- 
ral orders and resolutions were adopted relative to the sale 
and disposition of the lands granted by the said act, among 
others, was one appointing “a commissioner with power to 
dispose of said lands according to the act of Assembly on the 
subject of Cherokee lands,” and further, as follows: 

“ Resolved, That the commissioner shall close all his business 
in three months from the date of his commission, and that his 
appointment shall cease at that time.” 

Another resolution of the Court at the same time provided 
as follows: 

“ Pesolved, That at the expiration of three months, the com- 
missioner shall pay over to the clerk of the county court, or 
county trustee, or to one appointed for that purpose, all mo- 
ney in his hands, received for said lands.” 

The Court then proceeded to appoint “ Ninian Edmonston 
commissioner, to dispose of the Cherokee lands, who gave 
bond and security for his performance in office.” 

Mr. Edmonston proceeded to act under this authority, and 
having sold to Isaae Sellars, the land in question, gave him 
this certificate: “I certify, that agreeably to an act of the 
General Assembly of the State, entitled “ An act prescribing 
the node of surveying and selling the lands lately acquired 
by purchase from the Cherokee Indians,” Isaac Sellars was 
the purchaser of section No. 19, in district 2, bounded as fol- 
lows: (describing it,) containing sixty-two acres, represented by 
the above plat. Witness my hand, this 22d of December, 
1836. (Signed) N. Epmonston, Commissioner.” 

On the 19th day of February, 1840, Ninian Edmonston 
and John Killian, reciting the act of 1835, and the grant 
of the Governor to the Justices of Haywood, and reciting 
“whereas, the justices of the said county, &c., did “at the 
October session, 1836, appoint Ninian Edmonston and John 
Killian, commissioners to sell and convey said lands,” and 
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that they two did make public auction thereof, and that Isaac 
Sellars became the highest bidder for the land in question, 
and did pay the said purchase money, they as commissioners 
did make and deliver to the said Isaac Sellars, a deed in fee- 
simple, for the said land. 

Sellars entered, and conveyed to the lessor of the plaintiff, 
and the question is whether the deed to him is sufficient to 
pass the land. His Honor intimated an opinion that it was 
not sufficient, whereupon, the plaintiff submitted to a nonsuit 


and appealed. 


Shipp and Merriman, for the plaintiff. 
Gaither, for the defendant. 


Pearson, C. J. We concur with his Honor in the concla- 
sion that the plaintiff failed to show title in his lessor. The 
grant executed by the Governor, in pursuance of the act of 
Assembly, passed in 1835, vested the title of the land in the 
justices of the county of Haywood ; and if we supposed that 
the deed of the commissioner, provided it had been executed 
within the three months, to which his authority was limited, 
would have had the effect, in law, to pass the title out of 
them, still, there is no ground upon which such effect can be 
given to a deed, executed by him three years after his author- 
ity and powers, as commissioner, had expired. So, his deed 
under which the plaintiff ciaims, was inoperative for the 
want of power. The title is still in the justices of the county 
of Haywood; and we may be at liberty to suggest that the 
defects of title of this, and other like cases, can only be cured 
by an act of the Legislature, providing some mode in which 
the title may be passed. 


Per Curram, Judgment affirmed. 
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A. J. MURRAY v. R. A. EDMONSTON. 


An acknowledgement of one, as a surety for the stay of an execution, taken 
by a magistrate in the absence of the judgment, entered on a separate piece 
of paper and signed by the proposed surety, is invalid, and no execution 
can be issued thereon against such signer. 


Apprat from a justice’s judgment, tried before Battery, J,, 
at the Fall Term, 1858, of Jackson Superior Court. 

One Sellers made a note to the defendant for $51, which 
he endorsed to the plaintiff, and the action was by warrant on 
the endorsement, and it was tried in the Superior Court upon 
the pleas, “ general issue and payment.” 

The evidence was that Murray, on receiving the note, 
placed it in the hands of Buchanan, a constable, for collec- 
tion, and he warranted Sellers and gota judgment. The 
judgment was kept by the justice of the peace, and in a day 
or two afterwards, Sellers applied to the magistrate for a stay 
of execution. The application was made on Sunday, about 
two miles from the residence of the justice, at which latter 
place, the warrant and judgment were. The magistrate de- 
termined to grant the stay, and to that end, he then entered 
Parks’ acknowledgment, in writing, on a small piece of paper, 
which was signed by Parks and attested by the justice, and 
by the latter, attached to the judgment a few days afterwards. 
After the expiration of the stay, Buchanan, the constable, 
took out a fi. fa. against sellers and Parks, and sold a horse 
belonging to Parks, for the debt. Parks afterwards brought 
trover against Buchanan, and recovered the value of the horse, 
on the ground that the stay was a nullity as to him, and then 
this suit was brought. 

The only question made at the trial, was whether the stay 
of execution granted at the time, and in the manner stated, 
was valid or invalid as against Parks. The presiding Judge 
held it to be a nullity, and a verdict and judgment being ren- 
dered accordingly, the defendant appealed. 
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J. W. Woodfin, for the plaintiff. 
Merriman, for the defendant. 





Rorrm, J. The defence was, that the endorser was dis- 
charged by the payment of the note by the maker, or by one 
coming inhis place. Now, the supposed payment was not vol- 
untary, but was exacted from Parks as alleged by him, on 
illegal and void process; and on that ground he recovered the 
value of the horse; so that, in fact, the debt has not yet been 
received by the plaintiff. Still, if the money were properly 
raised on the execution, and ought not to have been recovered 
by Parks, but kept by the plaintiff, or his officer, in satisfac- 
faction of the debt, it would amount to payment, and discharge 
the defendant as endorser. It is to be noted here, that the 
defendant did not make the point, that the recovery was im- 
properly made against Buchanan, since the writ of execution 
was a justification as to him as constable, though the plain- 
tiff, Murray, or the magistrate, might have been liable. Pos- 
sibly the point was waived, because Buchanan, as collecting 
agent, was chargable with the responsibilities, in such a case, 
of the judgment creditor or his attorney. But be that as it 
may, the question was not raised, and the case was distinctly 
put by both parties on the single point, whether the proceed- 
ing was sufficient, in law, to charge Parks, as surety for the 
stay of execution. On that, the opinion of this Court concurs 
with that of his Honor. 

It has been the constant course of justices to enter the acknowl- 
edgement of persons as sureties for appeals or for staying ex- 
ecutions, on the warrant and judgment. With respect to the 
latter, the words of the statute are, “the acknowledgement of 
the surety entered by the justice, and signed by the surety, 
shall be sufficient to bind him ;” and then the act directs that 
any justice may issue execution against the principal and 
surety. It is thus seen, that nothing is to be left to parol; 
but the acknowledgement is to be in writing, and signed by 
the party ; and that acknowledgement is to be “ entered” by 
the justice. Where and when entered? Plainly, the entry 
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isto be made at the time of the acknowledgement and signature, 
and, as plainly, it must be on the same paper with the judg- 
ment, or, at least, on one annexed to it at the time of the entry; 
so as to prevent the substitution of one judgment for another. 
The engagement of the surety is not in the form of a contract, 
drawn out at length, but is a simple acknowledgement that 
he is surety to stay that judgment, and signed by him; which 
is construed in reference to the law authorising the proceed- 
ing, and in reference to the particular judgment mentioned 
and annexed. Such a construction is required, as well for 
the protection of the surety from imposition as to the amount 
of his liability, as, for the security of the creditor, and to ena- 
able him to see, at once, when, and against whom he may 
have execution. Hence, as was remarked in ickmon v. 
Williams, 10 Ire. Rep. 126, it is obvious that the provision is 
in the nature of a statute of frauds and perjuries, and, there- 
fore, no latitude is allowable in applying the act, which would 
expose either party to imposition. That all the proceedings 
are to be on the same paper is an idea which pervades ail the 
the other parts of the act relative to the engagement of sure- 
ties for an appeal, or stay of execution. Thus, an appeal or 
stay of execution is subsequently provided for, when the party 
may be absent at the trial, or if present, may not be prepared 
to give security. In such cases the plaintiff may have exe- 
cution immediately ; but it is enacted, that, on the applica- 
tion of the other party to give security, the justice, if the 
judgment and papers be not in his hands, shall cause them 
“to be returned to him, to the end, that such stay may be en- 
tered, or such appeal be allowed ;” which plainly implies that 
the stay is to be entered on the judgment itself, and signed 
thereon by the surety. It follows that the surety cannot be 
bound in any other way, so as to authorise an execution 
against him as upon a judgment. 

As that is decisive of the case, the judgment is affirmed, 
without adverting to the other point as to the time, being on 
Sunday. 

Per Curtam, Judgment affirmed. 
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C. GRIGG and J. G, WILLIAMSON, Zeecutors v. WILLIAM 
WILLIAMS, et. al. 


Where two persons subscribed a will as witnesses, in the presence of the tes- 
tator, after he had signed it, and then the name of one of the witnesses 
was inserted as executor, whereupon a third person was procured, who, on 
the acknowledgement of the testator, subscribed it as a witness, (such in- 
terlineation in no degree affecting the dispositions of the will,) it was Held 
that this did not impair its validity. 


Devisavir VEL Non, tried before Battery, J., at the Special 
Term, July, 1859, of Buncombe Superior Court. 

The issue was to try the validity of the alleged will of Wil- 
liam Wellman. 

It was in evidence, that the decedent requested E. J. Grigg, 
one of the subscribing witnesses to write it; that he wrote it 
according to instructions given him by the former; that the 
decedent then signed the paper, and requested E. J. Grigg 
and J. G. Williamson, to witness it, whieh they both did in 
his presence; that after they had subscribed the paper as wit- 
nesses, the decedent requosted Mr. Williamson to act as one 
of his executors, (C. Grigg having been alone named in the 
script as execrtor); that Williamson agreed to do so, and there- 
upon the other witness, E. J. Grigg, inserted Williamson’s 
name in the presence of the alleged testator as one of the ex- 
ecutors. It being suggested by Mr. Williamson that he could 
not act as executor and prove the will as a witness, one Moses 
Wright was sent for a few days afterwards, and then, in the 
decedent’s presence, and at his reqnest, subscribed the seript 
as a witness, J. G. Williamson being also present, and having 
erased his name as a witness, E. J. Grigg not then being pre- 
sent. It was admitted that this did not alter the provisions of 
the will. 

It was insisted that the paper writing was not duly execu- 
ted, because E. J. Grigg had subscribed as a witness before 
the name of Williamson was inserted as one of the executors. 
His Honor held that this did not render the will invalid. De- 
fendants excepted. 
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Verdict in favor of the will. Judgment for the propound- 
ers. The caveators appealed. 


Gaither, for the propounders. 
Hoke, for the caveators. 


Barrie, J. We concur with his Honor in the opinion that 
the subscription of the paper writing by E. J. Grigg, as a wit- 
ness, before the insertion of the name of J. G. Williamson, as 
one of the executors, did not, under the circumstances, pre- 
vent it from being proved as the last will and testament of the 
alleged testator. The witness, and the testator, were both 
present, and the execution of the paper was én fierz, when the 
name of the additional executor was inserted at the instance 
of the testator, and with the knowledge and concurrence of the 
witness. It would have been an idle ceremony for them to 
have then traced their names over again, or have written them 
anew. It appears from the paper writing itself, that the ad- 
dition of another executor, did not make any material altera- 
tion in its devises or bequests. In the case of Bateman v. 
Mariner, 1 Murph. Rep. 148, the testator signed his will, and 
it was attested, in his presence, by one witness. He then in- 
serted the date and the words “my dearly beloved,” and had 
it attested in his presence, by another witness. The testator 
then acknowledged the execution of the will before both wit- 
nesses, and it was held to be a valid execution of it. There is 
no error. 


Per Curiam, Judgment affirmed. 
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Doe on the demise of ELIZABETH McLANE v. RICHARD MOORE. 


Where an estate was limited to one for life, remainder to a feme, who took hus- 
band during the existence of the life estate, it was Held that the latter was 
not barred by the lapse, during the continuance of such coverture, of more 
than seven years of adverse possession, she having brought suit within the 
time allowed after discoverture. 

Where a constable levied an attachment on real estate, and the same after judg- 
ment of condemnation by a justice having jurisdiction of the amount, was 
returned to Court, where an order of sale was made, it was Held that an 
irregularity as to the form of the process in respect to the day of its return 
was cured, and that advertisement was to be presumed, upon the principle 
omnia presumuntur, &c. 


Action of EsecrMent, tried before Manty, J., at the Spring 
Term, 1859, of Polk Syperior Court. » 

The plaintiff deduced title: 

1. Through a grant from Willis Scroggins: 

2. Legal proceedings by attachment against Scroggins, 
and sale of the land with a sheriff’s deed to John Hughes. 

3. The will of John Hughes, devising the premises to his 
wife for life, remainder to the lessor of the plaintiff. 

The proceedings in attachment were as follows, that is to 
say: 

Ist. An affidavit by John Hughes, dated 12th of Septem- 
ber, 1799, alleging that Willis Scroggins is indebted to him in 
six pounds three shillings and sixpence, and that he has good 
reason to believe that the said Scroggins hath absconded.— 
Signed by the affiant, and witnessed by “Samuel Young, J. 
P.” 

2nd. A bond with sureties payable to Willis Scroggins in 
twelve pounds seven shillings, conditioned “that John Hughes 
prosecute his suit agreeable to law, in case of an attachment 
against said Scroggins,” dated 12th September, 1799. 

8rd. An attachment in the following words: 

“State of North Carolina, Rutherford county. 

Whereas, John Hughes personally appeared before me, 
Samuel Young, Esq., one of the justices of said county, and 
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made oath that Willis Scroggins hath removed, or so abscond- 
ed that the ordinary process of law cannot be served on him, 
and that he is justly indebted to him in six pounds three shil- 
lings and sixpence, and detaineth payment, this is therefore, 
to require you to attach so much of the goods and chattels, 
lands and tenements of the said Willis Scroggins, pleviable 
by security, sufficient to satisfy the said debt and cost, and 
make return how you have executed this writ. Given under 
my hand, this 12th of September, 1799. 
(Signed,) Samuet Youna, [Seadl.] 

On which was endorsed as follows: 

“John Hughes, Attachment. 
v8. 

Willis Scroggins. 12th of September. 

Levied on one hundred acres of land on Green River, join- 
ing James Redings above, and Miller below—no personal pro- 
perty to be found. 

Cost 5s. James Scorr, D. Sh’ff.” 


The plaintiff proves his account to six pounds 3-6, and 5s. 

cost. Judgment before me, this Ist day of October, 1799. 
Samuet Youne, J. P.” 
4th. The following writ: 
State of North Carolina. 
To the Sheriff of Rutherford county—greeting : 

Whereas, James Scott, as constable, returned into court a 
judgment at the instance of John Hughes, against Willis 
Scroggins, for the sum of six pounds three shillings and six- 
pence and cost, taken before Samuel Young, Esq., in the fol- 
lowing manner, viz: 12th Sejftember, 1799. Levied upon 
100 acres of land on Green River, joining James Redings 
above and Miller below; no personal property to be found, 
and the same being made returnable to court for orders of sale, 
ordered, therefore, that you, the said sheriff, do sell the said 
lands, or so much thereof, as shall be of sufficient (value) to 
satisfy the said debt with cost, and make due return thereof, 
to our next court, how you have executed this order. 
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Witness, R, T. Lewis, clerk of our said court, at office, the 
second monday in October, 1799. R. T. Lewss, cl’k 


On which last paper is endorsed as follows: 
“John Hughes, Order of sale to January, 1800. 


v8. 
Willis Scroggins. } 10th of January, 1800, sold at pub- 
lic auction, the land within, agreeable to the order, to John 
Hughes, the plaintiff, for three pounds. No money paid. 
James Scorr, D. Sh’ff. 
The foregoing were original papers, filed in the office of the 
clerk of the Superior Court, of Polk county. 
The following is duly certified from the minutes of the coun- 
ty court of Ruthe:ford: 
“State of North Carolina. 


County Court of Pleas and Quarter Sessions begun and 
held for the county of Rutherford, at the court-house in Ruth- 
erfordton, on the second monday in October, being the 14th 
of said month, in the year of our Lord, 1799. 


Present—Stephen Willis, 


Charles Wilkins ; 
Charles Lewis, | rage 


D. Dickey, J 

After the usual proclamation being made, the court was 
opened accordingly, at which time the following record, ss: 

James Scott, as constable, returned into court a judgment at 
the instance of John Hughes against Willis Scroggins, for the 
sum of £6. 3, 6, and 5s cost, before Samuel Young, Esq., in 
the following manner, viz: 12th September. Levied upon 
100 acres of land on Green River, joining James Redings 
above, and Miller below—no personal property to be found, 
by James Scorr, D. Sh’ff. 

Ordered, therefore, that the same be sold, or so much there- 
of, as shall be of value sufficient to satisfy the said debt with 
costs, agreeable to an act of assembly, &c.” 

And the following is duly certified by the clerk of the coun- 
ty court of Rutherford, as being taken from the “ Execution 
Docket.” 
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“January 4th, 1800. 


January 10th, 1800, sold at public 
auction, the land within, agreeable to 
this order, to John Hughes, for three 
pounds, J. Scorr.” 





John Hughes, order | Judg’t 
vs. 
Willis Scroggins. | for sale | £6, 3, 6. 


The question was, whether these proceedings, thus certified, 
were sufficient to uphold the sheriff’s deed, founded on the 
said sale. The Court pronounced in favor of the sufticiency of 
the evidence furnished, with an understanding that the excep- 
tion might be further considered of by the Court, and if al- 
lowed, the plaintiff should submit to a non-suit. 

The trial then proceeded. The defendant showed a deed 
from Richard Lewis and James Early, to Ransom Barnes, da- 
ted 19th September, 1818; then a deed from Barnes to Green- 
berry Griftin, dated 14th September, 1820; then, a deed from 
Griffin to John Moore, the father of the defendant, in 1828. 

And it was proved that Barnes took possession in 1818, and 
he and those claiming under him, had occupied the land ever 
since. 

In reply to this proof, the plaintiff showed that she became 
covert in 1802, and continued so, until 1856, one year before 
the suit was brought, and that her mother, the tenant for life, 
under the will of John Iughes, died in 1840. The Court was 
of opinion with the plaintiff upon the question of the statute 
of limitations, and, on instructions to that effect, the jury 
found a verdict for the plaintiff. Afterwards, on consideration 
of the exception to the proceeding by attachment, being of 
opinion with the defendant, according to the agreement at the 
trial, the verdict was set aside, and a nonsuit entered. The 
plaintiff appealed to this Court. 





Shipp, for the plaintiff. 
Dickson, for the defendant. 


Pearson. C. J. We agree with his Honor in respect of the 
effect of the coverture of the feme lessor, but we differ with 
him in respect to the proceedings in attachment. The fact, 
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that upon the return of the judgment and proceedings before 
the justice, the county court gave judgment, i.e. made an 
“order of sale,” cures all mere irregularity, and supplies a 
ground of presumptiou that every thing was rightly done, un- 
less such presumption is rebutted by something appearing in 
the face of the proceedings sufficient to show that the case had 
never been properly constituted before a tribunal having com- 
petent jurisdiction; so as to make the proceedings “null and 
of no effect.” Skinner v. Moore, 2 Dev. and Bat. Rep. 138 ; 
10 Peters’ 469; 7 Cranch 420; Clark v. Quinn, 5 Ired. Rep. 
175. 

This case was properly constituted in the County Court by 
the return of the levy, and of the judgment given by the jus- 
tice of the peace for £6. 3. 6., which was within his jurisdic- 
tion. The omission of the magistrate to set out in the process 
a day of return, was a mere irregularity, cured by the fact that 
it was returned in the time required by law; and the fact that 
due advertisement had been made, falls under the rule, omnia 
presumuntur rite esse acta. The judgment of nonsuit must be 
reversed, and according to the agreement at the trial, judg- 
ment must be rendered for the plaintiff. 


Per Curtam, Judgment reversed. 





Doe exc dem M. FREEMAN eft al v. A. J. LOFTIS et. al. 


The act of 1803, for running the boundary line between this State and South 
Carolina was intended to confirm, and did confirm the first grants by either 
State within the dispnted territory, and all territory must be considered 
disputed, for which the respective States had opened land-oflices and issued 
grants. 

Twenty-one years continued possession of land, the title of which, is passed 
from the State, begun by A as purchaser from B, and held throughout by him 
(A) as the owner, creates the presumption of a conveyance to him, A, from 
any and all persons. 

There is no presumption, in law, that one bearing the name of the son of a 
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person seized of land, is the heir, or one of the heirs of a particular ancestor, 
but the question of identity is one of fact, to be determined by the jury upon the 
concomitant circumstances, such as the identity of name—residence of the 
claimant, and that of the other members of the family. 


Action of EsECTMENT, tried before Manty, J., at the last 
Spring Term of Henderson Superior Court. 

The premises lie in Henderson county, and the declaration 
contains a count on the demise of Meredith Freeman, and une 
on the demises of several persons, who are the heirs of Jacob 
Phillips. . 

On the trial, the plaintiff gave in evidence a grant for the 
premises, containing 500 acres, from the State of South Caro- 
lina to William Reade, bearing date 2nd April, 1798, and 
purporting that the premises were in South Carolina, and a 
conveyance from Reade to Jacob Phillips, bearing date the 
srd of June, 1799. And the plaintiff further gave evidence, 
that said Phillips entered under his deed and remained in 
possession ten years, and then Moses Smith entered and con- 
tinued in possession twenty-one years, claiming the premises 
as his own absolutely, under a purchase from Phillips. That 
Smith then went off and left the place vacant, and that he had 
ason by the name of Joseph. And the plaintiff further gave 
in evidence a deed from one Joseph Smith, of Alabama, to 
Meredith Freeman, one of the lessors of the plaintiff, bearing 
date December 17th, 1851, and in consideration of $50, con- 
veying all the right and title of the said Joseph, the bargain- 
or, of and in the premises in fee simple with special warranty. 

Thereupon, the Court instructed the jury, that there was no 
statute in this State, confirming the grants of South Carolina, 
for lands in North Carolina, and, therefore, the grant to Reade 
was inoperative, and that the possession of Smith could not 
be connected with the prior possession of Phillips, so as to 
divest the title out of the State and vest it in Phillips; and 
furthermore, that there was no presumption in law from the 
name, merely, that Joseph Smith, who made the deed to Free- 
man, was the Joseph, who was the son of Moses Smith; but 
that the question of identity was one of fact, to be determined 
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by the jury, from the identity of name and other circumstan- 
ces. The plaintiff excepted to the instructions, suffered a 
nonsuit, and appealed. 


Shipp, for the plaintiffs. 
Hoke and Dixon, for the defendants. 


Rorriws, J. It may be remarked on the first point, that 
one of the early acts, that of 1803, for running the line be- 
tween this State and South Carolina, and appointing commis- 
sioners for that purpose, has a proviso, that the extension of 
the line shall not affect the title of any person to lands enter- 
ed in either of the States. It would rather seem, that those 
words are sufficient in themselves to confirm titles to lands, 
that fell into this State, upon the fixing the boundary. But 
that construction is rendered more probably correct by subse- 
quent acts of the Legislature. For, in 1804, an act in amend- 
ment of that of 1803, was passed, that the Governor might treat 
with the authorities of South Carolina and Georgia, for set- 
tling our boundaries, with a proviso, however, that nothing 
therein should affect any part of the act of 1803. Then comes 
an act in 1806, which recites, that there were doubts, whether 
the act of 1804, did not make the proviso of the act of 1803, 
extend to Georgia as well as South Carolina, and that it 
could answer no valuable purpose, so far as it respects Geor- 
gia, and might be an impediment to a settlement of boundary 
with her, and then enacts, that it shall not be construed to 
extend to Georgia. Accordingly when the commissioners of 
Georgia and of this State met, in June, 1807, the former de- 
clared that their powers were not competent to confirm en- 
tries and grants under North Carolina, which should turn out, 
on running the line, to be within Georgia, but that they were 
impressed with the justice of confirming some of them, and 
would recommend them to the liberality of their Government, 
not doubting the Legislature would confirm such of them ina 
satisfactory manner; and the final agreement afterwards between 
Georgia and North Carolina, is silent as to the confirmation of 
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grants. All this may beseen in theseveral acts, which are to be 
found in the second volume of the Revisal of 1819, and upon the 
adjustment of the boundary with South Carolina in 1815, it is 
simply established as run, marked and described in the agree- 
ment of the commissioners, and the plat annexed, and nothing 
is therein said of the confirmation of grants, either generally 
or of certain grants in particular ; though, as before seen, it 
was intended that they should be confirmed. The inference 
seems to be very strong, that the general words of the act of 
1803, were intended to confirm, and did confirm, the first 
grants by either State within the disputed territory ; and that 
for that purpose, all the territory was to be considered as dis- 
puted, for which the respective States had opened land-offices 
and issued grants, as it was well known that no such offices 
had been opened, as to any territory, remote from the con- 
tested line. The difference, to either. State, was of no conse- 
quence, being only the purchase-money for vacant lands, which 
at the time was very low, and made so for the purpose of in- 
ducing persons to take them up and settle them, so as to bring 
them into cultivation and make them subject to taxation, a 
purpose effected almost as well by taking a grant from one 
State as the other. At all events, there could be no sufticient 
motive for annulling them, and thereby defeating the settle- 
ment of the boundary, and working a prejudice to persons, 
who had taken titles upon the public faith of one of the par- 
ties. It was certainly understood, in this State, at the time 
of settling the boundary with South Carolina, that there was 
a mutual confirmation of grants ; and no instance is known of 
a grant by South Carolina being held void, except where it 
would have been so held, if issued by North Carolina, that is, 
where the same land was covered by a prior patent from this 
State. The Court considers, therefore, that the act of 1803, 
gives validity to the grant to Reade. 

But that is not, really, material to the title in thiscase. For 
although by virtue of the grant and Reade’s conveyance to 
Phillips, the title became vested in Phillips, yet, it is clear, 
that it is not now in him or his heirs. The subsequent contin- 











528 IN THE SUPREME COURT. 





Freeman v. Loftis. 





ued possession of Smith for twenty-one years, claiming to hold 
the premises, as his own, under a purchase from Phillips, 
raise a plevary presumption of a conveyance from Phillips, 
to him. Ifsuch a presumption is proper, in any case, it is in 
this. Smith’s possession began as that of purchaser, and was 
continued throughout as owner, and a presumption of a con- 
veyance from any, and all persons, arises, which is necessary 
to vest the title in him. It is, therefore, immaterial, whether 
the united possessions of Phillips and Smith were sufticient 
to divest the title ont of the State, or whether the grant to 
Reade had that effect; for, admitting the title to have been 
in Phillips, he has it not now ; because, by presumption from 
lapse of time and possession, it is in Smith. 

Therefore, the only count on which the plaintiff could re- 
cover, is that on the demise of Freeman, on his title derived 
from Joseph Smith, supposing him to be the son and lieir, or 
one of the heirs of Moses. On that point, it may be, the jury 
would have found for the plaintiff on the circumstances. But 
he distrusted that, and took a nonsuit on the ground, that the 
name per se was evidence in law, that Joseph Smith, the bar- 
gainor, and Joseph Smith, the son of Moses, was the same 
person. But on that point, the plaintiff is certainly mistaken. 
There is a possibility, and there may be a probability of the 
identity of the person in thiscase. But the possibility or pro- 
bability is to be judged of by the jury from the name, the re- 
sidence of the person, and of the other members of the fami- 
ly, the price paid for the land, compared with its value, and 
the facility with which the identity might be proved, if it ex- 
isted, and other circumstances. But the law lays down no 
rule on the subject, and, as is evident in respect to so common 
a name, can lay down none. 

The title being in no one of the lessors of the plaintiff, the 
judgment must be affirmed. 


Perr Curiay, Judgment aftirmed. 
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Siate on the relation of ABSALOM GARROW v. M. A. MAXWELL. 


Where a constable, to relieve himself from liability for failing to collect a 
judgment in his hands, paid it off to the plaintiff, and then put it into the 
hands of another constable to be collected for himself, it was Held to be 
some evidence that he had purchased it. 

Held further, that the former constable might well declare, as relator against 
the latter, on his bond, for failing to collect the money. 


Dest, tried before Baty, J., at the Fall Term, 1858, of 
IIenderson Superior Court. 

The declaration was upon the official bond of the defendant, 
as a constable. The relator, Garrow, had been a constable, 
and had in his hands for collection, a judgment in favor of 
Tollison and Tabor, against one W. W. Hutchison, for $21.53 
and interest. This he paid over to Tollison and Tabor, and 
then went out of office. /utchison testified that he had paid 
about four dollars of the judgment, and the remainder, (about 
$18,) he had not paid to any one; that he still owed that 
amount on that claim to some one. He further stated that 
Maxwell presented the judgment to him after Garrow went out 
of office, saying that he had received it to collect for Garrow ; 
on the eross-examination of the defendant, he said that Gar- 
row told him he claimed the money, because he had it to pay 
in his official capacity, but did not claim to have purchased 
it. It was further in evidence, that while Maxwell had the 
paper in his hands, he might have collected it off of Hutchison 
with ordinary diligence. 

The defendant introduced the judgment in question, on 
whici was endorsed, that it had been paid. The defendant 
contended that the suit was improperly brought upon the re- 
lation of Garrow; that there was no evidence that Garrow 
had purchased it from Tollivon and Tabor, and that the rela- 
tion should have been in their names, and asked the Court so 
to instrnet the jury. 

His Honor declined to give the instruction asked, but 
charged that if the plaintiff, Garrow, failed to collect the mo- 
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ney while the judgment was in his hands, and had paid it to 
Tollison and Tabor, because he had failed to collect it, and 
Maxwell had received it from him and agreed to collect it for 
him, Garrow, from Hutchison, the action was properly in the 
name of Garrow as relator, and if the defendant had failed to 
collect the money because he had not used due diligence, the 
plaintiff was entitled to recover. Ilis Honor held there was 
some evidence that Garrow had purchased the claim from the 
original owners. Defendant excepted. 

The plaintiff had a verdict, and on judgment in his behalf, 
the defendant appealed. 


Jordan, for the plaintiff. 


Merriman, for the defendant, insisted that the plaintiff could 
not recover for the following reasons, to wit: /%st—The /e- 
gal owner of the judgment placed in the hands of the defend- 
ant, Maxwell, ought to be the relator, and not the present one, 
who has, 77 any, but an equitable interest. See Gov. v. Dea- 
ver, 3 Ired. 56; State v. Lightfoot, 2 Ired. 306; Euson v. Diz- 
on, 2 Ired. 243; State and Clayton and Lyle v. E. P. Miller, 
et. al. 11 Ire. 235, and cases there cited. Brittain v. Farmer, 
10 Ire. 45. Secondly. If one not owning the Zegal interest in 
the judgment could maintain this suit, even then, the present 
relator could not, for there is no evidence that he had any in- 
terest, legal or equitable. The evidence touching this point is, 
that the relator claimed the judgment, because he had had to 
pay it off on account of a breach of his official duty. This is 
enrely no evidence of a purchase. The law, in a case like 
this, will not ¢mply even an intent to purchase, for to do so, 
would be to aid that public officer who might neglect and re- 
fuse to discharge his official duty. The law will not aid him 
who neglects a due obedience of its provisions, and wilfully 
violates its commands. It would be against the policy of the 
law, thus, to encourage defaulting officers. If the present re- 
lator paid the judgment offciously, this, although it did not 
discharge the defendant in the judgment, did not confer on 
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him any rights. See ull v. Moore, 10 Ired. 324. In that 
case, the late Chief Justice Nasusaid: “That Wright, (a de- 
puty sheriff, who, it was contended had officiously paid a 
judgment,) was a stranger to it. Neither would such a pay- 
ment have conferred upon him any legal interest in it, or claim 
against the defendants for the money.” But the plaintiff in- 
sists that the contract to collect, was made with the present re- 
lator. This cannot avail him, for the contract was to collect 
a judgment that belonged to Tollison and Tabor, and therefore, 
the contract was for them, and they ought to be the relators, 
and to this effect is the decision of this Court in the case of 
Brittain v. Farmer, cited above. The judgment belonged to 
Tollison and Tabor, and they alone could maintain this suit. 


Pearson, C. J. The testimony of Hutchison establishes the 
fact that the judgment was not satisfied, except as to the 
amount of four dollars, and explains the endorsement, so as 
to show that it was made as a memorial of the fact that the 
amount had been paid by Garrow to the plaintiffs in the judg- 
ment, and this testimony, together with the other circumstan- 
ces, was evidence to justify the jury in coming to the conclu- 
sion that Garrow did not make the payment as a satisfaction, 
but did so fur the purpose of relieving himself from liabilty, 
sause of his neglect to collect, and with an intention to pur- 
OH e judgment, with a view to indemnify himself by 
causing the money to be made out of Hutchison, the original 






~~ 


debtor. 
According to the admissions of the defendant, Garrow put 


the judgment into his hands to be collected for his, (Garrow’s) 
use, which he undertook to do, being notified of the fact that 
Gartow was entitled to the beneficial interest, because he had 
paid the amount, minus the four dollars to the plaintiffs. This 
distinguishes our case from State v. Harmer, 10 red. Rep. 45. 
In that case, Brittain, the relator, had no beneficial interest in 
the judgment, and acted as the agent of the plaintiffs in put- 
ting the claims in the hands of the officer for collection. 


Per Curiam, Judgment affirmed. — 
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JOHN FORTUNE AND RICHARD FORTUNE v. FRANCIS M. HAR- 
RIS et al. 


Where a horse loaned by plaintiff to defendant, was carried to defendant's 
house and placed in the common horse lot, so used for many years, though 
it was somewhat slanting, and the horse, being nearly blind, and the wea- 
ther being wet, slipped and fell upon a stump, breaking its thigh, it was 
Held that these facts did not import such negligence as to render defendant 
liable for the loss of the property. 


Action of trespass on the case, tried before Man ty, J., at 
the last Spring Term of McDowell Superior Court. 

It appeared in evidence, that the horse was loaned by plain- 
tiffs to the wife of the defendant, Harris, at that time a young 
woman unmarried, but of full age, to ride to Rutherford on a 
visit to her relations. 

The horse was blind in one eye when he was loaned, and 
when he was returned, about eight days afterwards, the other 
eye was weeping and partly closed up. The horse was return- 
ed by the young woman as she came back from the visit and 
before reaching her home; but as she was about to walk 
home, it was suggested by a member of the plaintiff’s family 
that she might ride the horse home and bring him back next 
day ; this was assented to by plaintiffs, and she rode the horse 
to her father’s, a short distance, and he was there put intothe 
common horse-lot surrounding the stables, where in passing 
around the lot, he appeared to have slipped and fallen upon a 
stump and broke his thigh; the lot had been used for many 
years as a horse lot, but was somewhat slanting, and it was 
wet weather. 

There was no complaint made of the treatment of the horse, 
or of his appearance, when he was first brought back by the 
defendant, as she returned from her journey. 

Upon the foregoing, as an assumed state of facts, the Court 
was of opinion there was not proof of such negligent use, or 
of such want of care, as to make defendant responsible for the 


accident. 
The plaintiffs contended, that as the injury had occurred to 
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the animal while in the possession of the defendant, that a 
misuser of it was to be presumed; but the Court did not 
think so, especially in the face of the proofs. The plaintiffs, 
in deference to the opinion of the Court, submitted to a non- 
suit and appealed. 


Dizon, for the plaintiffs. 
Avery, for the defendants. 


Pearson, C. J. It is not necessary for us to enquire, whe- 
ther, if one borrows a horse, and it is injured so that it can- 
not be returned in as good condition as when received, the 
onus of proving how the injury occurred, is upon the bailor 
or bailee; for admitting that, as the bailment was for the 
benefit of the bailee alone, she was liable for slight neglect ; 
and admitting also, that the onus of exculpation, by disprov- 
ing any degree of neglect on her part, was on the defendant, 
we concur with his Honor, that upon the state of the facts, as- 
sumed, she was not guilty of even slight neglect, as the dam- 
age was the effect of a mere accident. 


Per Crriam, Judgment affirmed. 





ROBERT McCALL et al v. ALTHEA GILLESPIE. 


Where a testator, seized of a tract of jand, with known metes and boundaries, 
showed by the whole scope of his. will, that he intended to provide a 
home for his wife and one daughter, at one end of the tract, and for his 
other children, as a class, at the other end, but called for no particular 
boundary, except a dividing line, made up of several other lines, which, 
all together ran nearly, but not quite through the original tract, it was 
Held that to ascertain the interest of the wife and daughter, the outer 
boundaries of the old tract, were to be followed from where the dividing 
line intersected.with one of them. 

Where one of two cross fences was called for in a will, it was Held proper 
to resort to proofs dehors the will to determine which was intended. 








534 IN THE SUPREME COURT. 








Fortnne v. Harris. 





Esecrment, tried before Manty, J., at the Spring Term, 
1859, of McDowell Superior Court. 

The object of the action was to recover the possession of a 
parcel of land, marked in the annexed diagram, as “ disputed 
premises,” lying partly on Mountain creek and partly on 
Cove creek, and being a portion of a larger tract of land, of 
which William Gillespie died seized and possessed. 
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The case turned upon the constrnetion of a devise in the 
will of the said William Gillespie, and the proper boundaries 
of the land described therein. The devise is as follows : 

“Ttem. To my dearly beloved wife, Judith Gillespie, I 
leave part of the plantation, beginning at the ford of the 
branch, this side of the barn, take the fence ineluding the 
garden to the stone chimney, thence with the cross fence to 
the ditch or creek, thence with the creek to the beginning on 
a large white oak, including all the houses and improvements 
to her for life, and Althea Gillespie to have the same at her 
mother’s death: The balance of the old tract that belongs to 
me, the rest of the legatees can divide to suit themselves.” 

There was evidence of a cross fence from B to K, and also 
of across fence from B to C, and from C along a ditch to 
Cove creek at D. There was also evidence, that at F, near 
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Cove creek, stood the “large white oak” mentioned in the 
will, as the “ beginning corner.” 

A was admitted to be the ford of the branch, B the rock 
chimney—besides the ditch from C to D, which was proved, 
there was evidence that Mountain creek had been straighten- 
ed by cutting or ditching. 

The plaintiffs’ counsel contended below— 

1. That the description of the land, given to the widow for 
life, &c., was too vague and uncertain to be supported ; that 
there were no data by which you could get away from the 
creek and include any land at all. 

2. And if wrong in this; that the true running of the line 
of division was from A to B, thence to K, and so down the 
Mountain creek to Cove creek, and then down the latter to 
the beginning. 

The Court was of opinion, that if the line, designated in the 
devise, ran from A to B, and thence down either of the cross 
fences to Cove creek, and then down the creek, and the jury 
should find the white oak at F, to be the terminus therein 
called for, it would be proper to go to it. 

The Court was furthermore of opinion, that it was the pur- 
pose of the testator (to be plainly inferred from the language 
of the clause itself, as well as from other parts of the will) to 
divide this body of land into two parts, throwing a portion on 
one side of a line for the use of his wife and daughter, and 
leaving the residue to be divided among his other legatees, 
and he, therefore, instructed the jury, that after arriving at F, 
they might run around the outer boundaries on the east, so as 
to include the improvements. It was left to the jury to de- 
termine upon the proofs, which of the cross-fences was intend- 
ed, and to which side the disputed premises belonged. 

The jury found a verdict in favor of the defendant, and the 
Court having rendered a judgment accordingly, the plaintiffs 
appealed. 


Gaither, for the plaintiffs. 
Avery, for the defendant. 








IN THE SUPREME COURT. 





Fortune v. Harris. 





Batrix, J. The terms of the devise, nnder which the de- 
fendant claims the land in controversy, are not, of themselves, 
so vague and uncertain, as to make it void upon the ground 
of its being a patent ambiguity. Whatever difficulty there 
may be in identifying and locating the part of the tract of 
land, which the divisor intended for his wife during her life, 
and then for his daughter, arises out of the parol proof, and 
is, therefore, a latent, and not a patent ambiguity. The true 
enquiry, then, is, whether there has been a sufficiency of that 
kind of proof to remove the ambiguity, by showing what are 
the boundaries of the land intended to be conveyed. Upon 
that question, our opinion is decidedly in favor of the defend- 
ant. The ford of the branch, the stone chimney, Cove creek, 
and a white oak at the beginning of the tract of land, as laid 
down on the plat, are all proved and admitted. Two cross- 
fences are shown, and there was sufficient testimony to be left 
to the jury, and to justify them in finding, that the one which 
led to the ditch, was the one called for in the will, and then 
to go down the ditch or creek, and then with the creek to the 
beginning, was only following out the direction therein plain- 
ly given. But it is here objected, that this description, as is 
shown by the plat, does not include any land, because there 
are no calls for either course or distance, or other way, by 
which the beginning at the ford can be reached. The reply 
is, that it is apparent, from a view of the whole will, that the 
testator intended to provide homes for his wife and each of 
his children, and that his wife and his daughter, Althea, should 
have a part of what he calls his “ old tract,” upon which he 
was then living. is description of the part, which he de- 
signed for them, is not complete, but it goes far enough to 
indicate, with sufficient certainty, that he intended them to 
have all of the land lying east of the ditch and north of the 
creek, (Cove creek) which ran to, or near the beginning white 
oak, indicated on the plat, as being at F. This will include 
“all the houses and improvements,” and also the disputed 
premises, leaving the balance of the old tract to be divided 
among his other children, so as to suit themselves. This con- 
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struction will give effect to every part of the will, and no doubt 
will carry out the intention of the devisor, as either therein 
expressed, or therefrom reasonably to be inferred. The judg- 
ment of the Court below, having been rendered in accordance 
with this view, must be aftirmed. 


Per Cvriay, Judgment aflirmed. 





SETH HOTCHKISS AND WIFE v. ZEBULON THOMAS. 


Where an estate in slaves was given by will, to one for life, with a limitation 
over to another, and the executor assented to the estate of the first taker, 
his assent to both gifts, in succession, will be implied, and the repudiation of 
the legacy by the first taker, was Held not to do away the effect of the ex- 
ecutor’s assent to the succeeding gift. 

A limitation over of a chattel interest, after the expiration of a life-estate, is 
not, strictly, a remainder, but an interest in futuro, created by an executo- 
ry devise of a distinct property, and the rule, that the assent to one, is an 
assent to the other, is not founded on the idea that the two interests con- 
stitute one estate, but because, it being the executor’s duty to assent to 
both, it will be considered as having been made to both, necessarily, unless 
restricted to one alone. 

Jt would seem where the taker of a life-estate in a chattel under a will, had 
no other title than that derived from the will, and the executor’s assent, 
and he accepted the possession as a legatee, that he could not be allowed to 
set up a merely pretended title in opposition to the executor, and the ul- 


terior donee. 


Trover, tried before Battery, J., at the last Fall Term of 
Macon Superior Court. 

The action was brought for the conversion of a slave, nam- 
ed Adeline, and her six children, in the possession of, and 
and claimed by the defendant, and was tried on the general 
issue. 

The case was, that John Davidson owned the slave Adeline 
and two others, and by his will gave all the said slaves to his 
wife Margaret, during her life, and at her death, gave a girl, 
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Clarissa, to his son James, another girl, Mary, to his daughter 
Catharine, and the third, Adeline, to his daughter Olivia, then 
the wite of Thomas Hotchkiss, who are the present plaintiffs. 
The testator died in September, 1845, and one I. L. Potts 
proved the will as executor, and immediately gave up to Mrs. 
Davidson all right he had in the slaves, as executor, and per- 
mitted her to take possession and exercise exclusive dominion 
over them as her own; but in respect to the slave Adeline, 
Mrs. Davidson declared that she claimed her as her own pro- 
perty under a former husband, and in opposition to the will of 
her last husband, Davidson. The widow, Margaret, on the 
6th of January, 1846, sold the slave Adeline, to the defend- 
ant, Thomas, for the price of $500, and Potts assented to the 
sale, and, on the 10th of March, 1846, he covenanted with the 
defendant for the title and quiet possession of the slave forev- 
er. Mrs. Davidson died in August, 1857, and after demand 
and refusal, this suit was brought in February, 1858. 

The counsel for the defendant, insisted that there was not an 
assent of the executor to the legacies to Mrs. Davidson, and 
the plaintiff, Olivia, so as to vest the title in them as legatees ; 
because to constitute an assent of the executor, so as to pass 
his title, the legatee must accept the thing, and agree to hold 
as legatee; and, therefore, that if Mrs. Davidson claimed Ad- 
eline as her own, and to hold adversely to the executor, the as- 
sent of the executor to her having the property, which was in 
him, would not vest the slave in her against her consent, and, 
so, not vest the remainder in the plaintiffs; and the counsel 
prayed instructions accordingly. 

The Court declined giving the instructions prayed, and, on 
the contrary, directed the jury that, if the executor gave up 
the negroes to Mrs. Davidson, surrendering all right to the leg- 
acy, which he had as executor, and permitting her as legatee, 
to use it as her own, that was such an assent, on the part of 
the executor, as would vest the slave in Mrs. Davidson for her 
life, and afterwards, in Mrs. Iotchkiss, absolutely, although 
Mrs. Davidson may have claimed the said Adeline in her own 
right, and against the will. 
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The Court further instructed the jury that, after having 
thus assented to the legacy, the executor had not the title to 
the slave, and that his concurrence in the sale to the defend- 
ant and covenant for the title, could not affect the rights of 
these parties. 

Verdict for the plaintiff. Judgment and appeal. 


N. W. Woodfin, and Shipp, for the plaintiff. 
Gaither, for the defendant. 


Rvrriy, J. Supposing Adeline to have been the property 
of Mrs. Davidson, independent of her husband, it might ad- 
mit of some consideration, whether she could split up the op- 
eration of the executor’s assent to the whole gift to her, so as 
to claim some of the slaves under the assent, and others 
against it. The Court does not, however, enter into the con- 
sideration of the point, as it is not necessary to the decision 
here, since it is expressly stated in the defendant’s exception, 
that, althongh Mrs. Davidson claimed Adeline as her own by 
title paramount, yet the slave actually belonged to the testa- 
tor, and, therefore, she derived the only title she had to her, 
through the will, and the assent of the executor. Now, a 
court would pause a long while before a legatee of a particu- 
lar estate, whose only title is thus derived, and that a good ti- 
tle, and who by the assent of the executor gets possession, 
would be allowed to deny that title, and set up an adverse 
one, when the sole purpose of so doing, is tortiously to defeat 
a limitation over, after the expiration of the particular estate. 
It need not be denied, that, if there be no election in the case, 
or that doctrine be not applicable in a court of law to an ex- 
executor’s assent, Mrs. Davidson might assert her own right 
to the slave, if she had it, and we suppose she might. But 
when she had no title, whatever, but that derived under the 
will, and could have got the possession in no other way, but 
as legatee, it would seem, both on principles of law and jus- 
tice, that she could not accept the possession from the execu- 
tor, and at the same time set up a title merely pretended in 
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opposition to the executor, or to an ulterior donee. - But this 
ease does not depend, even on the correctness of that position. 
For, it may be yielded, for the sake of the argument, if there 
had been no limitation over, and the reversion after Mrs. Da- 
vidson’s life, had been left in the executor, that, as between 
her, and him, the repudiation of his assent to the legacy to 
her might leave the title in him, and make it necessary for 
him to retain or recover the slave, and hold her until Mrs. Da- 
vidson would accept her as legatee; and, therefore, that he 
would be barred of the title after so long an adverse posses- 
sion by her vendee of the absolute property. But in this case, 
that conveyance is avoided entirely by the effect of the execu- 
tor’s assent on the interest limited over. The general rule is, 
that an assent to the particular estate amounts to an assent to 
a gift limited thereon, and under the operation of that rule, 
the title vested in remainder in the feme plaintiff. It is said, 
however, that the asseut to the gift over, was ineffectual by 
reason of the dissent of Mrs. Davidson to take under the will, 
and the executor’s assent, because the particular estate, and 
the remainder formed but one estate, and if the former did 
not vest, the latter could net. It is true, that form of expres- 
sion is found in the books, and it is sometimes given as the 
reason why the assent to the particular estate is an assent toa 
remainder. But, in respect to gifts of personal chattels, the 
expression is inaccurate, for the two interests do not constitute 
one estate properly speaking; but, after a life estate, the limi- 
tation over is not by way of remainder, technically, but by 
way of executory devise of a distinct property, to arise in fu- 
turo; and hence the executor may, probably, by express 
terms, limit his assent to either interest, separately, and it will 
be good to that extent only. If, however, he does not express- 
ly restrict his assent to the gift, to the first taker, the general 
inference is, that he means to assent to all the gifts in succes- 
sion. But that is not because those gifts make up but one es- 
tate ; on the contrary, it arises by fair inference, from his as- 
sent to the prior legatee of the specific chattel, that neither 
the present, nor the ulterior interest is needed for the payment 
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of debts, since, if it were, it would be wrong in him to assent 
to either legacy, inasmuch as they ought to be contributory 
pro rata to the debts, and such wrong is not to be presumed. 
It appears, then, that although the assent to the one legacy 
may thus be inferred from that of the other, the assent to each 
is in its nature distinct, as the legacies themselves are as to 
their vesting in right or possession. Hence, if it be admitted, 
that Mrs. Davidson did not take as legatee, yet, her refusal of 
the bounty of her husband, could not defeat his bounty to his 
daughter, nor defeat the assent of the executor to the gift to 
the danghter. The executor is not obliged to retain the whole 
title in himself because one of the legatees refuses to accept 
the legacy of a limited interest; but he may relieve himself 
of responsibility, and do justice to the ulterior legatee, by an 
immediate assent to that legacy, so as to vest it in right at 
once. By the gift, the donee has an inchoate right to the leg- 
acy, and the assent of the executor is only required as a renun- 
ciation of his right to apply part of the testator’s effects to the 
payment of the debts, and the charges of administration.— 
When that is thus put out of the way, the gift becomes per- 
fect under the will, and the executor never can resume the ti- 
tle or the possession; consequently, the concurrence of the ex- 
ecutor in the sale to the defendant cannot affect the title vest- 
ed in the feme plaintiff by the previous assent, and the plain- 
tiffs have a right to recover, notwithstanding the defendant’s 
possession; because they were married at the death of the tes- 
tator, and because, this suit was brought almost immediately 
after their right to the possession accrued. 


Per Curiam, Judgment affirmed. 
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C. C. JONES, assignee, v. L. D. HAGLER, Evecutor. 


A discharge in bankruptcy of the principal debtor, in a bond or note, does 
not release the surety. 


Action of pest, tried before Manty, J., at the last Spring 
Term of Caldwell Superior Court. 

The action is debt on a bond for $24, given by the defend- 
ant’s intestate and another, the latter being the principal debt- 
or. There were several issues, but the question, at the trial, 
turned entirely on one of them ; which was joined ona special 
plea, that the principal had been duly discharged as a bank- 
rupt in the district court of the United States, for &e. The 
Court held that not to be a bar to this action against the surety, 
and after a verdict for the plaintiff on the other issues, and 
judgment, the defendant appealed. 


Avery, for the plaintiff. 
Gaither, for the defendant. 


Rvrriy, J. It would require the very strongest authority 
to induce the Court to hold, that a discharge, by act of law, 
of one of two joint and several debtors, worked also the dis- 
charge of the other—more especially when, as in this case, 
the very purpose of the latter in becoming bound, was to 
guarantee the debt against the insolvency or bankruptcy of 
the principal. But there is no occasion for resorting to that 
principle, since the bankrupt act of 1841, under which the 
discharge here was had, expressly provides, that the discharge 
of a principal shall not impair the liability of his surety. 


Per Curtam, Judgment aflirmed. 
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JOHN C. BLAIR v. JOHN HORTON et al. 


Where a person was arrested under a warrant from a justice of the peace, 
and there was a misrecital of the name in the mandatory part of the war- 
rant, but it was recited correctly in the oath, it was Held in an action for a 
malicious prosecution, brought by the defendant in the warrant. 

Ist. That the discrepancy was cured by the correct recital in the first instance. 

2nd. That it was competent for the justice, who issued it, to amend it upon 
the assurance that he intended to write the name correctly. 


Tuts was an action on the case, for a malicious prosecution, 
in suing out a warrant against the plaintiff, for an assault and 
battery upon the person of Clement Reid, one of the defend- 
ants, tried before Battey, J., at the last Fall Term of Cald- 
well Superior Court. 

The warrant was issued by J. W. Councill, a justice of the 
peace for the county of Watauga. It is as follows, to wit: 

“State of North Carolina, Watauga County. 

“To any lawful officer of said county, to execute and re- 
turn. Whereas, information has this day been made to me, 
one of the acting justices of the peace, in and for the county 
aforesaid, on the oath of Clement Reid, that John C. Blair, 
late of said county, on the 13th of December, 1852, did pre- 
sent and shoot at the body of the said Reid, with force and 
arms, against the peace and dignity of the State. You 
are, therefore, hereby commanded, in the name of the State, 
to arrest the body of the said J. C. Bali, if to be found in 
your county, and him have before me or some other justice 
of the peace for said county, to answer the aforesaid charge, 
and be further dealt with according to law; herein fail not. 
Given under my hand and seal, this 29th day of December, 
1853.” 


‘* 


Signed, J. W. Covncitt, [sead.} 


The plaintiff introduced the warrant, for the purpose of 
showing that he had been arrested under it, and that it had 
been dismissed by the justice, before whom the cause was 
tried. The defendant objected to the introduction of this pa- 
per-writing, purporting to be a warrant, for that it appeared 
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upon its face, that the oath was made by Reid, that one J. 
C. Blair, committed the battery upon him ; whereas, the man- 
datory part of the warrant, commanded the officer to arrest J. 
C. Balir and not J. C. Blair, and that the action, in its pre- 
sent form, could not be maintained. 

J. W. Councill, the justice whe issued the warrant, was ex- 
amined, and he stated that he intended to write the name J. 
C. Blair, where he, by mistake, wrote J. C. Balir. The plain- 
tiff moved to amend the warrant so as to read J. C. Blair in- 
stead of J. C. Balir, this was objected to by the defendants. 
The Court told the justice of the peace, that he might amend 
the warrant so as to make it speak the truth, if he intended to 
write the name correctly. The justice then made the amend- 
ment so as to make it read J. C. Blair. The defendants ex- 
cepted. 

Under the instructions of the Court, the jury found a ver- 
dict for the plaintiff, and the defendants appealed to this Court. 


Gaither and Avery, for the plaintiff. 
Lenoir, tor the defendants. 


Pearson, C. J. The discrepancy produced by the inadver- 
tance of putting the letter “1” after the letter “a” instead of 
before it, was cured by the recital of the true name, “John 
©. Blair, in the oath, and the command to arrest the body of 
the said “J.C. Balir,’ showing that it was intended to be 
written “J.C. Blair.” So, the matter was immaterial. But 
this Court is clearly of opinion, that the justice of the peace 
who issued the warrant, had the right to correct the mistake, 
with the sanction of his Honor. JZoskins v. Young, 2 Dev. 
and Bat. Rep. 527, cited on the argument, is not in point.— 
There, the warrant was altered in a material matter, i. e. in- 
serting the name of a third party, by a justice of the peace 
who had not isued the warrant. There is no error. 


Per Curiam, Judgment affirmed. 
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JOHN DAVENPORT v. JONATHAN LYNCH, et.al. 


A conspiracy to vex and harrass a person, by having him subjected to an in- 
quisition of lunacy without any probable cause, is actionable. 

Professional advice is only evidence to rebut the imputation of malice, and 
where that is expressly proved, it does not palliate at all. 


Tuts was an Action on the case, tried before Manty, J., at 
the Spring Term, 1859, of Rutherford Superior Court. 

The plaintiff declared : 

Ist. “The defendants maliciously sued out inquisitions of 
lunacy against the plaintiff.” 

2ndly. ‘For conspiring together, and suing out processto 
to have plaintiff declared a lunatic, with a view, and for the 
purpose of coercing him to make a different disposition of his 
property from that which he willed. 

3rd. Or of acting on the public mind, and defeating the 
ultimate probate of his intended will. 

The defendants were grand-children, and it appeared that 
they had conceived a strong dislike to William Davenport, 
who lived with the plaintiff, whose will was made the snb- 
ject of comment in this suit. 

William Davenport was a grand-son of the plaintiff, and 
and the defendants were also grand-children; and it appear- 
ed that the defendants were also hostile to their grand-fa- 
ther. 

In 1852, the defendants took out writs of luracy, and had 

their grand-father brought before the County Court of Rath- 
erford. , 
Again, in 1857, they repeated the application, and had a 
second writ issued to bring him before the Court for inquisi+ 
tion, and it was made to appear that these applications were 
made with the view of harrassing the grand-father, the plaintiff, 
and of worrying him into a compliance with their views and 
purposes in relation to the disposition of his property. 

Messrs. Shipp and Logan, attornies in the Court granting 

18 
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these inquisitions, acted as counsel in behalf of the defendants, 
and were called by them as witnesses. 

Mr. Shipp stated that he had advised the defendants against 
taking the step; he did not remember certainly, but supposed 
he might have encouraged the defendants to hope for success 
upon a hypothetical state of facts. What these facts were, 
or whether they were proved, the witness did not remember. 

Mr. Logan stated, that he had advised the defendants they 
might succeed, upon a certain state of facts, but the facts as 
stated by them, were not stated on the hearing. 

The plaintiff was proved to be a man of great old age, (be- 
ing about ninety), but of remarkable clear mind and retentive 
memory, somewhat feeble from the natural imfirmaties of old 
age, but of perfect competency to transact business; he had 
employed his grand-son, William Davenport, as his gene- 
ral-agent and active manager of business; it was proved that 
he had assisted actively, in preparing this cause for trial; the 
declarations of William Davenport as to the plaintiff’s incapa- 
city, were offered in evidence by the defendant, but rejected 
by the Court, and he excepted for thatcause. Under instruc- 
tions, not excepted to, it was left to the jury to say whether 
the plaintiff had been subjected to harrassing and expensive 
proceedings from a malicious design. 

The defendants’ counsel made a point, and contended below, 
that:the proceedings instituted in relation to plaintiff’s capa- 
ity,/being merely informations, were not such as to subject 
them for a malicious prosecution: and, further, that consnlta- 
tions held with attornies, and the filing of petitions and pre- 
paration, made by them in the conduct of the cause rebutted 
therdea of malice, and the Judge was called on so to instruct 
the jury. But his Honor declined thus to charge, and told them 
“if there was a malicious combination between the defend- 
atts, to effect any of the objects mentioned in the plaintiff’s 
declaration by instituting and prosecuting the suits in ques- 
tion, the defendants had subjected themselves to an action, 
and that the advice received from the attornies, did not justi- 
fy them, if the jury believed they were actuated by express 
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malice.” These instructions were excepted to by the defend- 
ants counsel. 


Verdict for the plaintiff. Judgment and appeal. 


Gaither, Merriman, Shipp aud Avery, for the plaintiff. 
Edney, for the defendants. 


Rorriy, J. Very clearly, the declarations of William Dav- 
enport, were not substantive evidence of the piaintiff’s men- 
tal incapacity. They stood on the same ground with declara- 
tions made by any other person. 

We think, upon the other parts of the case, that his Honor 
might well have left it to the jury to infer malice, and an evil 
motive throughout, from the want of probable cause—the utter 
groundlessness for the successive applications by the defend- 
ants for the proceedings in lunacy. But, we suppose, as the 
testimony is not given, that it was not necessary to submit the 
case in that point of view, to the jury; because the Court put 
the case on the ground of an express malicious and combined 
purpose in the defendants to pervert the proceedings in luna- 
cy to effect the ends of unjustly harrassing the plaintiff, sepa- 
rating his grandson from him, and indirectly impeaching the 
validity of his will after death, instead of being bona fide, for 
the purpose of having due care taken of the person and/pro- 
perty of one really incapable of managing his affairs. ,.,In 
such a case of real conspiracy to vex a person, who. appears 
to be in no way a proper subject for such proceedings, the actors 
can in no degree be justified or excused by any professional 
advice; for such advice is only evidence to rebut the imputa- 
tion of malice implied, and, therefore, does not palliate the 
wrong done upon an express and formal design. to oppress, 
though done under color and pretense of such advice. It 
would be a reproach to the law, if such gross and repeated 
injuries, upon such unworthy motives, could not be redressed. 


Per Curtam, Judgment affirmed. 
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D. FRONEBARGER v. JAMES L. HENRY. 


A bond made by one of the partners of a firm, for goods sold and_ delivered, 
may be evidenve of the time for payment, or of the amount, (as any other 
statement of one of the partners would be,) but it certainly does not amount 
to plenary proof of the consideration so as, of itself, to entitle the plaintiff 
to recover for goods sold and delivered. 


Aorton of pest, for goods sold and delivered to the defend- 
ant, and one Colton as partners, under the firm of Colton and 
Henry, and was tried before Battey, J., at the Special Term, 
duly, 1859. Plea. Nil debet. 

The plaintiff gave in evidence two notes, under seal, paya- 
ble to the plaintiff, and executed in the name of the firm, by 
Colton, which had become due before the suit was bronght. 
The defendant insisted, that the instruments being under seal, 
did not bind him, and were, therefore, no! evidence of a sale 
and delivery of the goods. His Honor held that they were 
guflicient for that purpose, and there was a verdict and jndg- 
ment for the plaintiff, and the defendant appealed. 


Merriman, for the plaintiff. 
JV. W. Woodfin, for the defendant. 


Rurrix, J. It is settled that instrnments, like these, do 
not merge the simple contract of the firm, in respect of the 
partner not executing them. Therefore, the defendant would 
be liable in ¢ndebitatus assunpsit, or debt for goods supplied 
to the firm, which formed the consideration of the two bonds 
given, if, in truth, they were given for that consideration. 
But it is not seen that the bonds can be evidence to that point, as 
against the firm or the defendant. The rule of the common 
law, that one partner cannot bind another by deed, by virtue of 
his authority as partner, merely, and that an instrument, like 
this, is the deed of the exeeuting party alone, has been acted 
on so long and so frequently in this State, that it may be con- 
sidered at rest here,‘and not open to qualification, notwith- 
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standing suggestions to the contrary, by respectable modern 
writers on mercantile instruments. If these had been promis- 
sory notes, they would have been within the scope of the part- 
ner’s authority, and bound all the partners prima facie, pro- 
prio vigore, or as evidence of dealings of the firm on the com- 
mon counts in assumpsit. But being under seal, they do not 
intrinsically bind the defendant, nor does the Court perceive 
on what ground they can constitute plenary evidence of a 
debt of the firm on any consideration. If there had been dis- 
tinct substantive proof of a sale and delivery of goods to the 
firm, it may be, that those papers might be evidence of the 
amount of the bill, or the time of payment agreed for, or the 
like, as any other statement of one of the partners on those 
points. But they do not purport to express the consideration, 
on which they were given, and no rational inference can be 
deduced from the papers, by themselves, that they were given 
for goods sold, or for any other cause, in particular, affecting 
the firm. To allow them the operation claimed for them; 
would, in effect, make them conclusive on all the nembers of 
the firm, to the same extent, as if they had been bills or pro- 
missory notes, and, so, binding on all the partners, unless they 
showed they were given on a consideration that did not ¢on- 
cern the firm. Whereas, it lies on the plaintiff, here, to show 
that the dealing was, in fact, with the firm, and these papers 
can, at most, be only evidence in aid of the points already 
mentioned. er se, they certainly do not support the issue 
on the part of the plaintiff, and the judgment must be revers- 
ed, and a wenire de novo awarded. 


Per Curiam, Judgment reversed. 
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HENRY BARRETT v. JOSEPH ELLER. 


An obligation to pay a sum of money, on a given day, “to be discharged in 
any good trade, to be delivered at any one of several places,” imposes on 
the debtor the burden, if he would save the condition, of giving notice of the 
place where he will have the goods, and of having them there, on the day, 
duly set apart. 


Assumpsit, tried before Bawey, J., ata Special Term, July, 
1859, of Buncombe Superior Court. 

The suit was brought on the following instrument: “ By 
the 25th of December, 1858, I promise to pay Henry Barrett 
ene hundred and fifty dollars, to be discharged in any good 
trade, to be delivered at uny of my Flat Creek plantations, for 
yalue received, this 7th of August, 1855.” 

(Signed,) JoserpH E Ler. 

The pleas were non-assumpsit, set-off, and accord and satis- 
faction. On the trial, the defendant gave evidence that he 
had ‘six plantativns on Flat Creek, and that, at one of them, 
(on which he did not live, but which he was often at,) he had, on 
the 25th of December, 1858, corn and wheat, of greater value 
than $150, and, thereupon, he prayed the Court to instruct the 
jury, that, if they found he had thus the ability to deliver the 
corn and wheat, in discharge of the note, at the said planta- 
tion, the plaintiff could not recover, inasmuch as he had failed 
to show any demand, on the day, at any one of the defend- 
ant’s plantations. The Court gave the instraction as prayed, 
and the jury found for the defendant, and from the judgment 
the plaintiff appealed. 


Merriman, for the plaintiff. 
NV. W. Woodfin and J. W. Woodfin, for the defendant. 


Rurri, J. If the facts would constitute a defense, it would 
be unavailing here, as there is no plea of readiness on the part 
of the defendant. But, in truth, if there had been that plea, 
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it would not have been a bar upon these facts. The instru- 
ment was treated at the trial, as if it were a contract to de- 
liver specific articles of a certain value, at a particular day, 
at one of several places ; and it was held, that having the ar- 
ticles at one of the places at the day, answered the plaintiff’s 
demand, although the defendant gave him no notice of the 
kind of articles, or at which plantation they were, nor even 
set them apart forhim. It is not necessary to pass on the 
correctness of the proposition, because the Court considers 
that the nature of the contract was entirely misapprehended. 
It is not a contract to deliver specific articles of any kind. 
On the contrary, the defendant’s engagement is to pay the 
sum of one hundred and fifty dollars on a certain day, with a 
proviso that the debt, instead of being paid in money, might 
be discharged in any good trade, delivered at any one of sev- 
eral certain places. It is in the nature, therefore, of an obli- 
gation with a condition, and the burden is, consequently, 
thrown on the defendant of being the actor, so as to save him 
the benefit of the condition. The plaintiff has the defendant 
bound to pay the money, unless he shall make the payment 
in “ trade” as specified, or offer to doit. It laid on the de- 
fendant, therefore, to give notice of the place, where he would 
have the goods, and to have them there, duly set apart, for 
the plaintiff. Then the plaintiff could have taken them, at 
any time, and they would have been at his risk; while, on 
the principle, ruled at the trial, the defendant keeps both his 
money and “ trade” and the whole debt is lost to the plaintiff ; 
& position too unjust to be law, 


Per Cvriam, Judgment reversed, and venire de novo, 
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T. ©. WINGATE ». E. SLUDER. 


The Legislature can confer upon the commissioners of an incorporated town, 
authority to levy a tax upon the property of its citizens for the purpose of 
raisipg revenue, and make that authority over each subject of taxation un- 
limited. 

The authority vested in the commissioners of the town of Asheville, is not 

~ ‘taken away, nor abridged by the 111th chap. of the Revised Code. 


” Acrton of Trespass, tried before Barry, J., at the Special 
Term, July, 1859, of Buncombe Superior Court. 

© Bill of exceptions agreed on by counsel. 

“The plaintiff was the owner of a grocery in the town of 
Asheville, which said town was incorporated by an act of the 
General Assembly, passed in the year 1848, which was amend- 
d by another act passed at the session of 1850, both of which 
are sufficiently noticed and set out in the opinion of this Court. 
By virtte of the authority of these two acts, and to raise a reve- 
nue for the said town, the commissioners imposed a tax of fifty 
@ollars on the plaintiff’s grocery, which demand was placed in 
the hands of the defendant, who was the collecting officer for 
the said town. The plaintiff paid twenty-five dollars of the 
tax laid, but refused to pay any more, and the goods, levied 
on, were duly exposed to sale, to make the remainder of the 
tax. For this, the action was brought. 

“It was insisted by the plaintiff’s counsel, that the commis 
sioners had no right, or authority, to tax his grocery more 
than $25, his Honor was of a contrary opinion, and upon in- 
structions to that effect, a verdict was found for the defendant, 
and the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 
Merriman, for the defendant. 


Barrie, J. By thesecond section of the act of 1850, chap. 
$21. entitled “An act to amend an act passed at the session 
of 1848, entitled an act to incorporate the town of Asheville,” 
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it is declared that it shall be competent for the commissioners 
of the said town, to increase the tax upon any of the subjects 
of taxation in the said act named, and to add to them any 
other property, or thing, that they may deem proper, in order 
to raise snfficient revenue for the purposes of thie said town.” 
Among the subjects of taxation, specified in the above recited 
act of 1848, ch. 236, sec. 4, are groceries, upon which, there- 
fore, the commissioners of Asheville, are expressly authorised 
to increase the tax to any extent they may think necessary 
for raising sufficient revenue for the purposes of the town,» If, 
then, the Legislature had power to confer upon’ the come 
missioners of the town the authority to levy a tax upon:the 
property of its citizens at all, it was conferred .upon them in 
the present case, and of the amount to be raised trom each sub- 
ject of taxation, they were the sole judges. That the Legisla- 
ture can confer such authority upon the con missioners off,a 
town, has long been conceded by universal acquiescence in. its 
practical exercise. See Zaylor v. Commissioners of Newberm, 
2 Jones’ Eq. 141. 

The authority thus conferred by the act of 1850, is not taken 
away or abridged by the 111th chapter of the Revised Code, 
as the provisions of that chapter are, by the 23rd section, ap- 
plied only to such incorporated towns, “ when the same. shall 
not be inconsisent with the provisions of special,acts of.incor- 
poration, or special laws in respect thereto.” The judgment 
for the defendant, upon the case agreed, was proper, and must 
be affirmed. 


Per Curiam, Judgment affirmed. 
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J. F. E. HARDY v. WILLIAM F. McKESSON. 


Where the vendor and purchaser of a tract of land, entered into a covenant 
that the latter should pay a sum certain at a given day, and the seller make 
title whenever the money was paid, it was Held that the seller, in order to 
entitle himself to recover the purchase money, was bound to aver his readi- 
ness and ability to make title on the day set for payment of the money. 


Action of pest, tried before Battry, J., at the Fall Term, 
1858, of Buncombe Superior Court. 

Plea, that the covenant declared on, contained mutual and 
dependent stipulations between the plaintiff and defendant, and 
the same had not been performed on the part of the plaintiff. 

The following is the covenant declared on: 

“This agreement, made and contracted this 16th day of Sep- 
tember, A. D., 1857, between J. F. E. Hardy, of the county 
of Buncombe, and State of North Carolina, and W. F. Me- 
Kesson, of the county of Burke, and State aforesaid : 

Wrrvesseru, that the said J. F. E. Hardy has sold to the 
said William F. McKesson, a tract of land in the county of 
Buncombe, on the north bank of Swannannoa river, including 
the house and improvements where the said J. F. E. Hardy 
now lives, and all the land adjoining thereto, owned by the 
said J. F. E. Hardy, supposed to contain between four and 
five hundred acres, for the sum of thirteen thousand dollars. 
And the said W. F. McKesson hereby binds himself, his heirs, 
executors and administrators, to pay to the said J. F, E. Har- 
dy, his heirs, executors or administrators, on or before the 
first day of May, next, the said sum of thirteen thousand dol- 
lars, “And the said J. F..E. Hardy hereby binds himself, his 
heirs; executors, and administrators, to make to the said W. 
FE. McKesson, whenever the said sum of thirteen thousand 
dollars.is paid, a good and sufficient title in fee simple, with 
@eneral warranty, in which the metes and bounds of the said 
Jand shall be fully set out.” 

There was no controversy as to the execution of the bond, 
and by consent there, was a verdict for the plaintiff, subject to 
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the opinion of the Court on the question of law made by the 
special plea; with leave to set aside the verdict, and enter a 
nonsuit, in case his Ifonor should be of opinion against the 
plaintiff. But the Court being of opinion with the plaintiff, 
upon the point reserved, gave judgment according to the ver- 
dict, trom which the defendant appealed. 


Merriman, for the plaintiff. If the covenants are mutual 
and dependent, the plaintiff cannot recover in this suit. But 
the covenants are not dependent. The payment of the puf+ 
chase money is a condition precedent to the execution of the 
deed of conveyance which the plaintiff stipulates to make, 
whenever the purchase money should be paid. It becomes 
necessary, therefore, to construe the covenant set out in the 
pleadings, and the plaintiff insisted that the rule of construe- 
tion which governs the case, is settled upon principle and pre- 
eedent. The rule is, that if a day be appointed for the pay- 
ment of money or part of it, or for doing any other act, and 
the day ¢s to happen, or may happen before the thing which 
is the consideration of the money or other act is to be per- 
formed, an action may be brought for the money, or for not 
not doing such other act before performance; for it appears 
that the party relied on his remedy, and did not intend to 
make the performance a condition precedent. See Rob. Prae: 
60—61; Leigh's Vist Prius 688, and authorities there cited: 
Apply this rule to our case: Here the defendant stipulates to 
pay on the Ist of May, 1858, at all events, and the fixing of 
the day, is a key to the intention of both plaintiff and defend- 
ant. The ease of Pordage v. Cole, 1 Taun. 320, is in point. 
There the defendant purchased the lands, &c., of plaintiff, paid 
five pounds as an earnest at the time of the agreement, and 
stipulated to pay the purchase money before midsummer, 
1668: It was held that the payment of the money was a con- 
dition precedent, and that the plaintiff might maintain a suit 
for the purchase money without making or tendering a deed 
of conveyance. To this effect, is the case of Northrop v. Nor- 
throp, 6 Con. 296 ; Zobb v. Montgomery, 20 Johns. 15;  Wea- 
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vé? ¥. Childress, 3 Stew. 361; Morris v. Sleiter, 1 Denio. 59. 

"The intention of the parties, to be arrived at from the mo- 
tive of the transaction, and to be gathered from the instra- 
ment itself, also, establishes the position of the plaintiff in this 
case. It is to be presumed that the defendant is in the pos- 
séssion of the land. Weaver v. Childress, 3 Stew. 361, and 
taking this in connection with the common practice of the 
great majority of persons in this State, which is to pay the 
purchase money before the execution of any deed of convey- 
atice, it would seem that there can be no doubt as to the pro- 
per construction to give the instrument in question. The de- 
fendant says, that the word “henever,” means eo instanti.--— 
It does’ not mean at the very time. The word is a compound 
word, und ever is a mere expletive, or is added to make the 
word when emphatic. Webster in defining the word when, 
gives its variows meanings, and the fourth ditinition he gives, 
is, “after the téme that.” As, “when the act is passed, the 
people will be satisfied,” meaning, after the act is passed.— 
This, in view of the whole case. is the sense in which the 
word is used in the instrument. Both plaintiff and defendant 
signed the covenant, and the defendant has his remedy, and it 
is apparent that he intends to rely upon it. 


"J. W. Woodfin, for the defendant. 


Pearson, C. J. This case presents the question: can fhe 
plaintiff recover without averring a readiness on his part, to 
execute title? This depends upon the construction of the cov- 
enant; in regard to which, we entertain an opinion differing 
from that of his Honor. Where tle covenants are dependent, 
and tlie acts are to be done concurrently, readiness on the 
part of the plaintiff must be averred in the declaration. If the 
eovenants are independent, such averment need not be made. 
This rule ‘of law is admitted, and the only difficulty grows out 
of its application. 

In ‘our case, the covenant bound the defendant to pay 
the sum of $13,000, on or before the first day of May, 1858, 
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and the plaintiff to make a good title “ whenever” the money 
is paid, Now, it seems to us, that, according to the proper 
construction of this instrument, the defendant had a right to 
expect that “ whenever,” that is, “at any time when” he paid 
the money, the plaintiff, as a coneurrent act, would execute 
title. Such is the literal meaning of the word “whenever,” 
and the legal effect of the instrument is this: McKesson is 
not obliged to pay the money before the first day of May, al- 
theugh he may do so sooner, if he chooses, and call for a title. 
Hardy cannot require payment until that day; but on, or af- 
ter, that time, it may be enforced, provided he execntes.a 
good title, or is ready and able to do so, “ whenever” the mo- 
ney is paid; and the reason for fixing a day, in respect to the 
time of payment, was, to give McKesson an opportunity. to 
raise the funds, it being assumed that Hardy would be ready 
and willing a¢ all times to execute title whenever payment 
was made. 

This construction made, according to the literal meaning of 
the terms used, is contirmed by a consideration of the nature 
of the transaction :— 

The purpose for which Hardy retained the title was, simply, 
to secure the payment of the purchase-money. When that 
was done, there was no longer any reason for holding it, and 
the intention was that it should be passed, upon, and as, a 
concurrent act with the payment of the money. It would 
have been unreasonable to require McKesson to pay $13,000 
without getting a title, and a construction which assnmes 
that he intended to bind himself to do so, and rely npon an 
action against Ilardy to recover damages for a breach of cov- 
evant, departs from the ordinary course of things, and shocks, 
our common sense! Ilad this been the intention, McKesson, 
would have executed a plain note of hand for the money, and. 
taken a penal bond for the title. 

It is, as a general rule, most consistent with justice, that the 
acts should be performed concurrently, se as to dispose of the 
whole matter at the same time..Hence, Oourts, of Law, in- 
cline to the construction by which. covenants. are made,de-, 
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_pendent, unless a contrary intention is expressed, as when the 
price is to be paid at a specified time, and the titlevis to be 
made at another; see Clayton v. Blake, 4 Ired. Rep. 497, 
where the subject is discussed; and a Court of Equity will 
never decree a specific performance by the payment of the 
purchase money, without requiring the execution of a good 
title as a concurring act. Judgment reversed, and judgment 
of nonsuit. 


Per Courram, Judgment reversed. 








JOHN W. WOODFIN v. THE ASHEVILLE MUTUAL INSURANCE 
' COMPANY. 


Where, by a policy of insurance, the life of a slave was insured for five years 
, absolutely, without requiring the payment of the annual instalment, as a 
~~ condition of the defendant's liability, it was Held that the insurance money, 
for a loss, was not forfeited by a failure to pay such instalment. 
‘Where a party became a member of a mutual insurance company by taking 
‘uta policy, it was Held that he thereby assented to, and became bound by, 
) the by-laws then in force, and one of these requiring that a particular ac- 
count, on oath, of the circumstances of a loss should be given forthwith 4o 
the company, it was //eld that no action could be sustained for such loss, 
without furnishing such account within a reasonable time—although this 
provision was not embodied in the policy. 


Action of assumpsit, tried before Battery, J., at the Special 
Term, July, 1859, of Buncombe Snperior Court. 

The plaintiff declared upon a policy of insurance upon the 
life of a slave, named , Which it was proved was dead. 





The main point of controversy below was, whether, as the 
plaintiff did not pay his annual instalment, as required by the 
charter and by-laws of the company, he had forfeited his right 
to.recover the insurance money. The plaintiff, in reply, in- 
sisted that he had. no notice that the instalment was due, or 
about to fall due. It was proved that it was the eustomof 
the company to notify persons by a written notice, dropped 
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into the post office, shortly before an instalment became due, 
and it was proved by their secretary that he did, in fact, noti- 
fy the plaintiff in that way, but whether he ever received the 
notice he could not say. The insurance was for five years, 
and the requirement as to the payment of instalments, is not 
inserted as a condition, on which the insurance is to continue. 

In the 18th section of the by-laws of the company, (which 
were in force when the plaintiff took out his policy, and thus 
became a member,) is the following provision: “ All persons 
insured by this company, having sustained losses by death or 
fire, shall forthwith give notice to the secretary of the compa- 
ny of such loss, and upon oath or affirmation, shall deliver a 
particular account of the circumstances therewith connected, 
together with proper vouchers of the amount of loss or dam- 
age sustained.” It was admitted by the plaintiff, that he had 
not given a formal notice, nor stated the circumstances, on 
oath, connected with the loss, but it is admitted on the other 
side, that he gave the company informal notice as soon as the 
loss occurred. One question arising on this state of facts was, 
whether, without such notice, the suit could be sustained at 
all. These questions were submitted in the form of a case 
agreed upon, which his Honor decided against the plaintiff, 
from which he appealed. 


N. W. Woodfin, for the plaintiff. 


Merriman, for the defendant. 


Pearson, C. J. Upon the point, that the policy was 
forfeited by reason of a failure, on the part of the plain- 
tiff, to pay the annual instalment, this Court is of opin- 
ion with the plaintiff, irrespective of the question of notice. 
The policy contains no condition, by which it is to be void, if 
such paytnent is not made, but insures the life of the slave for 
five years, absolutely, in this respect—leaving the annual pay- 
ment of $12,24 to be enforced, not as a condition, but as‘a 
part of the consideration. 

Upon the other point, i. e., the effect of the failure on the 
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part of the plaintiff, to give notice to the secretary of the com- 
pany of the death of the slave, accompanied by “ a particular 
account of the circumstances therewith coanected, upon oath 
or affirmation,” as required by the 18th section of the by-laws, 
this Court is of opinion against the plaintiff. It is trne, the 
policy contains no such condition, but as this is a mutual in- 
surance company, the plaintiff, as one of its members, accept- 
ted the policy, subject to the provisions expressed in the by- 
laws, and, in order to maintain an action, it was incumbent 
on him “ forthwith,” that is, in a reasonable time, to give the 
notice, and deliver a particular account, on oath, of the cir- 
cumstances, as required. 

This requisition is not a mere formal matter to enable the 
company to pay the amount of the insurance without suit, and 
thereby save cost, but is a matter of substance, in order that 
the company may, as soon after the loss as practicable, insti- 
tute all proper enquiries as to the circumstances, so as to 
guard against fraud by false swearing and other means of im- 
position. It follows that this requirement must be strictly 
performed, and that an informal notice, without a statement 
on oath, will not answer the purpose, or entitle the party to 
maintain an action, 


Per Curran, Judgment affirmed. 








Den on the demise of NEHEMIAH BLACKSTOCK v. JEREMIAH COLE, 
et. al. 


The fact that one enters into possession of a tract of land immediately after 
another leaves it, claiming a part thereof under a deed from that person, is 
no evidence that he holds another tract, not included in the deed, under the 


same person. 


Eyecrment, tried before Battery, J., at a Special Term, (Ju- 
ly, 1859,) of Buncombe Superior Court. 
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The léssor of the plaintiff showed title’ to the land in cont 
troversy, by regular mesne conveyances from John Gray 
Blount, to whom it was granted by the State in the year 1796. 
The defendant offered in evidence, a grant for a part of the 
land conveved to Blount, to one Jesse M. Roberts, dated in 
1824, which embraced the land in question; also, a deed from 
Roberts to Wiley Hill, dated in 1829, which included all the 
lines of the said grant, except one, and in consequence of flie 
omission of that one, the land in controversy was not conveyed 
from Roberts to Hill, but another portion was conveyed. The 
said Jesse M. Roberts, in 1831, took out a grant for another part 
of the land included in the Blount patent, which he convey- 
ed to Wiley Ifill by deed, dated in 1838. The defendant 
claimed title under Wiley Hill, and introduced evidence tend- 
ing to show that Roberts, Hill, and himself, had been, togeth- 
cer, in the adverse possession for more than twenty years. 

It was in evidence that Roberts continued the possession of 
the land till 1829, and that Wiley Lill took possession imme- 
diately after Roberts left in that year. 

It was contended for the plaintiff, that Wiley Hill, under 
whom the defendant claims, did not have color of title as to 
land not included in his deed, and that there was no evidence 
that he claimed under Roberts, who had a grant for it, and 
that without evidence to show that he held under Roberts, the 
right of the plaintiff's lessor was not tolled, and his Honor 
was called on so to instruct the jury, but he declined doing 
so, and left it to them to say how the fact was. Plaintiff’s 
counsel excepted. 

The defendant introduced one Moses Roberts, who swore, 
that finding the land in controversy vacant, he leased the 
same from the lessor of the plaintiff for two years, and took 
possession under his lease, that Mr. Cole, one of the persons 
under whom the defendant claimed, came to him and asked 
him why he had taken possession, stating that he, Cole, held 
under Hill, and that he would writ him if he did not leave. 
The witness replied that he held under a lease from Black- 
stock, and that he had made improvements. Cole agreed’ 

19 
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if witness would leave, he would pay him for his improve- 
ments, and would Jit his lease from Blackstock. There was 
‘evidence that Cole afterwards said he had bought Roberts’ 
lease. It was contended that Cole, and all claiming under 
him, including the defendant, were estopped to deny plaintiffs 
title. His Honor Honor left it to the jury to say whether 
Cole went in as a purchaser of Moses Roberts’ lease, or wheth- 
er he simply meant that he would indemnify him against harm 
if he would leave the premises. Plaintiff again excepted. 
There was a verdict for the defendant. Judgment and ap- 


peal. 


N. W. Woodfin and Merriman, for the plrintiff. 
J. W. Woodfin, for the defendant. 


Pearson, C. J. The lessor of the plaintiff having acquired 
the title from Blount, the first grantee, the plaintiff is entitled 
to recover, unless the right of entry was tolled by adverse 
possession. 

The grant to Roberts embraces the land in controversy, but 
his deed to Hill does not, by reason of the omission of one line ; 
so, Hill did not have color of title ; and, in order to toll the entry, 
it was necessary to prove an uninterrupted adverse possession 
for twenty years, and to do sv, it was necessary to connect the 
possession of Hill with that of Roberts. This could only be 
done by proving that Hill claimed under Roberts, and deriv- 
ed the possession from him. The question is: was there any 
evidence of that fact? We think there was not, and his Hon- 
or erred in allowing the jury to find it without evidence. As 
the deed from Roberts to Hill did not cover the land in con- 
troversy, it could not have the effect of connecting the pos- 
session in respect to that part of the tract. So, the only mat- 
ter that can be suggested, as making a connection, is the cir- 
cumstance that he took a deed from Roberts for the other part 
of the tract, and went into possession of the part in controver- 
sy “immediately after Roberts left.” But, non constat, that 
he did so, claiming under him. On the contrary, as the deed 
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did not cover it, the inference. would seem to be that he did 
so independently, and on his own account, so as to hold ad- 
versely against Roberts, as well as all other persons. For this 
error, the judgment will be reversed, and a wenere de novo 
awarded. 

It is unnecessary to enter into the question made, as to the 
estoppel. Indeed, it is cut off by the verdict, provided his 
Honor submitted the matter to the jury upon all of the evi- 
dence, and did not restrict the enquiry to the testimony of the 
witness, Roberts. 


Per Ccrtam, Judgment reversed. 





SAMUEL 8. SMITH v. THOMAS S, DEAVER, 


Where it was proved that a forgery had been committed in a note, and that 
at the same time, and in the same ink, and by the same hand, an inter- 
lineation had been made in a warrant, and it was proved and admitted on 
a trial against B for forgery, that either A or B had committed the forgery, 
it was {eld that the oath of B, denying that the interlineation made in the 
warrant, was in his hand writing, was material to the issue, and that if he 
swore falsely in that respect, it was perjury. 


Action on the casr, for a malicious prosecution, tried before 
Manty, J., at the Spring Term, 1859, of Madison Superior 
Court. 

The declaration was for maliciously suing out a warrant to 
arrest the plaintiff for perjury, alleged to have been commit- 
ted on the trial of H. B. Deaver, on a charge for forgery. 

The forgery consisted in changing the date of a promisory 
note from 1838 to 1839, intending thereby to avoid the effect 
of a receipt which the maker held against it. 

The warrant which had been issued on this note, was inter- 
lined with the words, “to the use of Samuel Smith,” ‘and 
there was proof on the trial for forgery, reproduced on 
this trial, tending to show that the interlineation in the war- 
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rant, and the forged part of the note, were done by the same 
hand, and by the same shade of ink. Smith, the plaintiff, 
swore on the trial for forgery, that the interlineation was not 
in, his hand writing. Proof was introduced to show that it 
was in his hand writing. It was also alleged, and there was 
proof to that point, that the interlineation and forgery were 
done by the defendant, I. B. Deaver, and it was admitted on 
the trial and argument of the cause, that one or the other of 
the parties, (Smith or H. B. Deaver,) had committed the 
crime. 

The introduction of proof as to the oath taken and its falsi- 
ty, was objected to on the ground that the false statement was 
not pertinent or material to the issue on the trial for forgery, 
but the evidence was admitted, and the plaintiff’s counsel ex- 
cepted, Other proofs were introduced to show that one or 
the other of these parties had committed the forgery, or that 
they had done it jointly, and that the plaintiff had sworn false- 
ly in the particular stated. 

The plaintiff’s counsel contended that the oath taken was 
true. 2. If untrue, Deaver was guilty of forgery, and the 
oath was immaterial, and in either case, the defendant had not 
probable cause. 

The Conrt instructed the jury, that if Smith the plaintiff, 
committed the forgery, and on the trial of Deaver for the of- 
fence, swore that the interlineation was not done by him 
(Smith,) intending thereby to weaken the force of the proofs 
against himself as the perpetrator of the crime, and the oath 
thus taken, should be found by the jury to be false and cor- 
rupt, it would be material, and would amount to the crime of 
perjury; and, in that case, the plaintiff could not recover in the 
action for malicious prosecution. Defendant excepted. 

The Court was of opinion, that if Deaver committed the 
offence, or if he committed it jointly with Smith, Smith’s oath 
was not material to the csswe, and, in either case, there would 
be a want of probable cause, and the plaintiff might recover. 

The jury found a verdict for the defendant. Judgment and 
appeal by the plaintiff. 
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Fadney, for the plaintiff. 
(Gaither, for the defendant. 


3arrLe, J. When this case was before the Court at Au- 
gust Term, 1857, it was stated, that on the trial of the defend- 
ant, Hf. B. Deaver, for forgery, in altering a certain note, the 
plaintiff, who was a witness, was asked whether he had not 
made an alteration in a warrant which had been issued on 
the note, to which he replied that he had not done so. For 
this, the defendants had taken out a warrant against him for 
perjury, which, upon being returned before a justice, was dis- 
inissed, and he therenpon sued him for a malicious prosecu- 
tion. This Court held upon that simple statement, that the 
answer to the question put to the plaintiff, as a witness, on the 
trial of IL. B. Deaver, was immaterial to the issue, and if his 
answer to it was false, it could not be perjury in law, and the 
defendant might be guilty of a malicious prosecution, by ta- 
king out a warrant against him for it. 

The bill of exceptions in the present case, presents the facts 
in a very different light. It is stated that it was admitted that 
either If. B. Deaver or the plaintiff was guilty of the forgery in 
the alteration of the nofe: that, testimony was given tending 
to prove that the alteration, both in the note and the warrant, 
was in the same hand-writing, and in the same shade of ink. 
On the trial for the malicious prosecution, it was material for 
the defendant to show, if he could, that the plaintiff made 
the alteration in the warrant, because, if the jury should be- 
lieve that the alteration in the warrant and note were in.the 
sume hand writing, it would show that he and not IT. B. Dea- 
ver, had been guilty of forging fhe note. The testimony was, 
therefore, material and competent, and, if the plaintiff’s an- 
swer to the question were false, and he did make the altera- 
tion in the warrant, it followed that he was guilty of the per- 
jury charged against him, and of course the defendant could 
not be guilty of the charge of prosecuting him for it, without 
a probable cause. 

The instructions given by his Honor to the jury, were as fa- 
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vorable to the plaintiff as he had any right to‘require, and we 
do not discover any error in them, and as there was none in 
the reception of the testimony offered, to show that the plain- 
tiff’s anewer to the question put to him, on the trial of H. B. 
Deaver, for forgery, was false, the judgment against him 
must be affirmed. 


Per Crrtam, Judgment affirmed. 





R. L. WILSON v, FRANCIS OSWALT. 


A constable, who sold goods under execution, and cried them off to one, to 
whom he gave time for payment, but retained possession of them, can- 
not recover on a count for gouds sold and delivered. 

Tn an action, by a constable, against one for failing to comply with the terms 
of an execution-sale, by paying for the goods bid off, where some of the 
executions were valid and others not so, but goods enough had been sold 
to satisfy all of them, it was Je/d to be error to instruct the jury, that if 
any one of the executions were good, it would sustain the sale of all, the 


goods. 


Tuts was an action of assumpsrr, tried before Person, J., at 
Fall Term, 1857, of Iredell Superior Court. 

The declaration contained two counts: 

ist. For the price of the goods sold and delivered to the 
defendant by the plaintiff. 

2nd. On a special promise to pay for the goods sold. 

In support of the first count, the plaintiff proved by one 
Wasson, that the goods were sold as the property of Andrew 
Kerr, at public auction, and that the defendant bid them off, 
and that they were delivered to him. 

In support of the second count, the plaintiff proved by Was- 
son, that he was a constable, and sold the goods at public auction, 
and that the deferidant became the purchaser at the sum’ of 
$——-, and they were delivered, but that the defendant, fot 

‘having the money, promised to pay the plaintiff the amount 




















AUGUST TERM, 1859. 567 





Wilson v. Oswalt. 





of his bids on a certain day thereafter, and that on the day 
agreed on, he did not pay. 

G. W. Kerr, a witness for the plaintiff, on his cross-exam- 
ination, stated that the property had never been in the posses- 
sion of the defendant. 4 

The plaintiff introduced several judgments and executions 
against G. W. Kerr, Andrew Kerr and others, with the 
levies of the property sold, endorsed thereon by the plaintiff, 
as constable, as the property of Andrew Kerr, under which 
the sale was made. 

The defendant’s counsel asked his Honor to charge the jury, 
that there was no evidence of a levy. This was refused, and 
the defendant excepted. 

It appeared that some of the judgments, and the executions 
on them, were irregular, but property enough, consisting of 
many articles, was sold to satisfy all of them. His Honor 
charged the jury that, in this case, if any one of the executions 
was regular and good, it was suflicient. The defendant’s coun- 
sel again excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. , 


Jones, for the plaintiff. 
No counsel appeal for the defendant in this Court. 


Barrie, J. It is manifest from the facts, stated in the bill 
of exceptions, that the plaintiff cannot sustain his count for 
goods sold and delivered. He was a constable, and purport- 
ed to sell as such. One of his witnesses testified, that the 
goods were sold and delivered, and another stated that, though 
sold, they were never in the defendant’s possession, and yet, 
no instruction seems to have been asked or given to the jury, 
as to which of these, apparently, contradictory statements, 
made by the plaintiff’s own witnesses, was to be taken as true. 
The discrepancy can only be reconciled by reference to an- 
other part of the testimony of the first witness. The goods 
were sold for cash, and the defendant was not prepared to pay 











568 IN THE SUPREME COURT. 





Wilson v. Oswalt. 





the sum which he bid, but agreed to do so on a subsequent 
day ; and it is fairly to be inferred, that the plaintiff refused 
to permit him to take the goods away until he should have 
paid for them, which he never did. 

The action then, must be maintained, if it can be maintain- 
ed at all, upon the second count, which is for goods sold to 
defendant, and for a violation of his contract in not taking 
end paying for them. There was plenary proof ofa levy, 
as it appei ared that the plaintiff was an officer, with execu- 
tions in his hands, upon which he had endorsed, levies upon 
goods of one of the defendants in the execution, and had the 
goods in his possession. What better evidence of a levy he 
could have given, we are at a loss to conceive. 

The plaintiff, then, had clearly an authority to sell the 
goods, unless the judgments and executions, under which he 
had seized them, were absolutely void. It is assumed in the 
bill of exceptions, that some of them were so, but his Llonor 
held that if a single execution were valid, it would sustain the 
sale of all the goods. In that we think he erred. He was 
no donbt misled by not adverting to the distinction between 
the case of an arrest, in which an officer would be justified, if 
he had but one good writ in his hands, even though he had 

acted under a maid process, or where he had sold asingle article 
cle under several exeeutions, when some of them were void, 
and the case, like the present, where he sold several articles. 
In the latter case, he would have no authority to sell more of 
the goods than would be sutticient to satisfy the valid executions 
in his hands; for as soon as he had raised an amount sufli- 
cient for that purpose, his power would beatan end. The pre- 
cise amount of the sales, in the case before us, is not stated in 
the bill of exceptions, but the objection assumes that it was 
more than was necessary to pay off the valid executions in 
the hands of the plaintiff, and his Honor’s instruction is pre- 
dicated upon that assumpsion. For their error, the judgment 
must be reversed, and a venire de novo awarded. 


Per Curiay, Judgment reversed. 
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JAMES CALLOWAY, Adm'r., v. NANCY BRYAN. 


The statute expressly makes it a felony for the offending party to marry af- 
ter a divorce, ‘ his or her former wife or husband being alive,” and such 
marriage is null and void. 

Tt was //eld, therefore, that the administrator of a husband, who had married 
a woman so offending, could not recover of her, property, given to her du- 
ring the existence of such unlawful marriage. 


Action of rEPLEVIN fora slave, tried before Many, J., at 
the Fall Term, 1858, of Wilkes Superior Court. 

The following facts were agreed on, and submitted for the 
decision of the Court. 

In 1831, the defendant intermarried with one Chapman 
Dunean, and lived and cohabited with him until 1835, when 
a petition was filed by him against her, and a divorcee @ vin- 
culo matrimonit obtained, and the marriage declared noall 
and void, she being the offending party. In 1842, the said 
Chapman being, then, and still living, the rites of matrimony 
were solemnised between the defendant and the plaintiff’s in- 
testate, Jolin J. Bryan, and they continued to live together as 
man and wife, and were regarded as such by the community 
in which they lived, and particularly by Delphia Bryan, the 
mother of the plaintiff’s intestate, until his death in January, 
1857. J.J. Bryan and the defendant lived near Mrs. Del- 
phia Bryan, and they cultivated her land and superintended 
her business. On the 20th of January, 1854, Mrs. Delphia 
Bryan made the following deed of gift: “1, Delphia Bryan, 
of the county of Wilkes, and State of North Carolina, for and in 
consideration of the love and respect [ have for my daughter- 
in-law, Naney Bryan, and for services rendered me and my 
family, have this day given to the said Naney and her bodily 
heir, or heirs, a certain negro boy, named York, aged about 
three years ; the said boy to descend to her heirs after the 
death of said Nancy and my son, John J. Bryan. And I 
hereby constitute and appoint my son, Larkin Bryan, the 
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trustee, to see this deed of gift carried into effect. This 20th 
of June, 1854.” 
Signed, Devruta Bryan, [seal] 
Test, 

B. P. Marri.” 

And the same was duly proved and registered. J. J. Bry- 
an and Nancy Bryan took possession of York, and held him 
under the above deed, until the death of the former. 

The plaintiff, James Calloway, became the administrator of 
John J. Bryan, at February County Court of Wilkes, and 
shortly thereafter demanded the possession of the said slave 
from the defendant, and upon refusal, brought this suit. The 
question was submitted with an agreement, that in case the 
Court should be of opinion with her, a judgment should be 
rendered for a certain amount of damages in favor of the de- 
fendant, (the slave having been taken out of her possession 
and delivered to the plaintiff,) but to be discharged by the 
delivery of the slave to her; or in case the opinion of the 
Court should be in favor of the plaintiff, then a judgment 
should be rendered against the defendant for a penny and 
the costs. 

His Honor gave judgment for the defendant, from which 
the plaintiff appealed. 


Mitchell, for the plaintiff. 
Boyden and Barber, for the defendant. 


Rorrm, J. The point presented in this case is precisely 
the first that was ruled in Welliams v. Oates, 5 Ire. Rep. 535. 
It was discussed very fully for plaintiff, and the Court has, 
therefore, carefully reconsidered it ; but without any change 
of opinion. The statute expressly makes it a felony for the 
offending party to marry after a divorce, and a felony consti- 
tuted by a second marriage, “ his or her former wife or hns- 
band being alive.” So that, the inference is irresistible, 
that the first marriage is continued, after a divorce, as an im- 
pediment to another marriage by that party. In other words, 
the decree for the divorce does not, and cannot, confer a ca- 
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pacity on the party, in fault, to contract a second marriage. 

The policy of the provision is obvious, being to shut out all temp- 

tation to a married person, who is not satisfied with an exist- 

ing marriage, and wishes to form another, to offend, so as to 

bring about a divorce on that account, and thus put it in his | 
or her power to effect the purpose, he or she had in view. It | 
may work a hardship in a particular case, and even expose 

such a party to the danger of committing adultery ; but that 

particular evil is of no signification, when compared with the 

general mischief of allowing all persons, by acts of impurity 

of their own, to free themselves from the ties of marriage, and 

acquire the capacity of forming a connection more agreeable. 

Such a license would sap the foundations of the most impor- 

tant domestic relation, on which the harmony, respectability 

and welfare of families, and the public virtue mainly depend. 

The Court, therefore, unanimously affirms the reasoning and 

resolution of Williams v. Oates, and holds that this marriage 

was void, and that no civil rights accrued to either party un- 

der it. 

A distinction was taken between that case and this, that 
there, the woman, whose second marriage was illegal, elaim- 
ed to affirm it, and gain rights of property under it ; whereas, 
here, the wife is the one to disaffirm hersecond marriage. But 
the distinction makes no difference, because that which is 
void in law, concludes no one. Accordingly, it was held in 
Irby v. Wilson, 1 Dev. and Bat. Eq. 568, upon a bill by the 
husband’s next of kin against his administrator, and supposed 
widow, that the defendants might set up the nullity of the 
marriage as a bar to any share of property, alleged to have 
belonged to the wife at the nrarriage, and to have vested in 
the husband, upon his marriage with a woman, whose first 
husband was still living. And in Gathings v. Williams,5 Ire. 
Rep. 489, the general doctrine is laid down, that a marriage, 
during the subsistence of a prior marriage, is absolutely void, 
and that no civil rights of any kind arise out it. 








Per Curiam, Judgment affirmed. 
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State on the relation of JOHN F. GRIER v. M. F. HILL, e¢. al. 


Where a constable’s official bond was signed by four persons as obligors, but 
a blank for the constable’s name, in the condition, was left unfilled, so that 
it did not appear from the bond who was the constable, it was J/eld that 
such omission rendered the condition insensible and void, and the bond ab- 
solute, so that no one, as relator, could declare on it. 

Held further, that such omission was net cured by the 9th section of ihe 78th 
chapter of the Revised Code. 


Tats was an action of pent, tried before his Ilonor, Judge 
Hearn, at a Special Term, (June, 1859,) of Ashe Superior 
Court. 

The action was brought for the breach of a bond given by 
the defendants to the State of North Carolina, in the following 
words, to wit: 

“State of North Carolina, Ashe County. 

*Know all men by these presents, that we, Martin Lill, 
Osborne Edwards, Joseph Richardson, and J. IL. Donghton, 
are held and firmly bound unto the State of North Carolina, 
in the sum of four thousand dollars, current money, for the 
which payment, well and truly to be made, we bind ourselves, 
our heirs, executors and administrators, jointly and severally, 
firmly by these presents, sedled with our seals, and dated this 
the 28th day of February, 1854. The condition ef the above 
obligation is such, that whereas the above bounden, 

, is the day of the date hereof clected to act as 
constable, for the county aforesaid. Now, if the said 
, well and truly execute and faithfuily discharge his 
duty in said office, according to law, and diligently endeavor 
to collect all claims which may be put into his hands for col- 
lection, and faithfully pay over all sums recovered thereon, 
either with, or without suit, to the persons to whom the same 
may be due, then the above obligation to be void, otherwise, 
to remain in full force and effect.” 

Signed by the abuve named obligors. 

/The breach of the bond declared on by the plaintiff, was a 
faiture by the defendant, Hill, as constable, to collect a debt 
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placed in his hands for collection, by the relator in May, 1854. 
It was admitted that the defendant IIill was duly elected and 
admitted into office, as a constable for the year, 1854, and it 
was admitted that he received and failed to collect the debt 
in question, which was collectable. But it was contended on 
behalf of the defendants that they were not bound by said 
bond for his faithful discharge of his duty in said office, and 
this was the only point made in the case. The plaintiff, 
tiff, in order to cure the alleged defect in the condition of the 
bond arising from the omission of the name of the constable, 
offered in evidence the record of the County Court, at Februe 
ary Term, 1854, upon which it was entered, that “ Martin IL 
Ilill, having been elected as constable for Elk Creek District, 
entered into bond as such, in the sum of four thousand dol- 
lars, with S. O. Edwards, Joseph Richardson, and J. H. 
Doughton, as his sureties.” The reading of said record for the 
purpose above stated, was objected to by the defendant, but 
was permitted by the Court. 

It was then agreed that a verdict might be entered for the 
plaintiff, subject to the opinion of the Court, whether upon the 
whole case the plaintiff was entitled to recover; with permis- 
sion, if the Court should be of opinion against the plaintiff, to 
set aside the verdict and enter a nonsuit; ot aerwise, judgment 
to be entered upon the verdict. 

And the Court, upon consideration, being of opinion.in 
favor of the plaintiff, refused to set aside the verdict and en- 
ter a nonsuit, but ordered a judgment to be entered on the 
verdict, and the defendants appealed. 


Neal, for plaintiff. 
Lenoir and Crumpler, for defendants. 


saTTLE, J. The condition of the bond upon which the suit. is 
brought, at the instance of the relator, is so uncertain, that it can- 
not, by any reasonable intendment, be made sensible and valid. 
There are four obligors in the bond, and it does not appear 
from the condition, which of them had been elected consta- 
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ble, for the faithful discharge of whose office the bond -was 
given. That is an omission which no conctruction ‘can 'sup- 
ply, which makes a difference between the present, and the 
ease of Foster v. Frost, 4 Dev, Rep. 424, upon which the 
plaintiff’s counsel relies. In that case, by the rejection of 
some figures as surplusage, the condition was made sensible. 
Here, there is nothing to be rejected, and there is nothing in 
the instrument, itself, to show us what isto be supplied. In 
that respect, it is like a blank left for the name of a devisee 
or legatee, which cannot be supplied by construction. The 
similarity extends further; for the names cannot be supplied 
by any extraneous proof. Neither a will, nor a deed, will ad- 
mit of parol, or other proof, dehors, the instrament, to supply 
80 material a part as the name of a devisee or legatee in a will, 
sora party toa deed. The condition of the obligation being 
/ insensible, it ie void, and the consequence is, that the bond is 
an absolute one, payable o the State without any condition. 
Whether the Attorney General could sue on it in behalf of 
the State, and recover the whole amount, it is unnecessary for 
us to decide. It is certain, that, treated as an absolute bond 
to the State, no private individual can sue on it, as a relator, 
for as such, it does not appear that he has any interest in it. 
But it is said that the defect in the condition is remedied by 
the 9th section of the 78th chapter of the Revised Code. By 
reference to that section it will be seen that was intended to 
eure all irregularities in the taking of any official bond, and 
in the conferring of the office, and also, to provide that “any 
variance in the penalty or condition of the instrument from 
the provisions ‘prescribed by law,” shall not invalidate the 
bond or condition. It is manifest, at a glance, that the defect 
in'the instrument now before ns, is not that the bond was im- 
properly taken, or the office irregularly conferred, nor that 
there is any variance, either in its penalty or condition, from 
the provisions prescribed by law, but is a fatal owission of the 
nawne of the person who had been elected constable, whereby 
the whole condition is rendered senseless, and, therefore, ne- 
cessarily void. It cannot be helped by any intendment, or 
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construction, because there is nothing in any part of the in- 
strament to show us what ought to be intended, and there is 
nothing upon which any construction can operate. 

The judgment must be reversed, and a judgment of nonsuit 
entered. 


Per Curiam, , Judgment reversed. 





C. E. SEHORN v. HENRY WILLIAMS. 


The statute allowing the clerk to pass upon depositions, only applies to the 
depositions of competent witnesses; where, therefore, he passed upon and 
allowed one to be read which was taken out of the county, under a com- 

‘mission without a seal, it was Held that such action of his, might well be 
disregarded by the Court trying the cause. Pp 

A challenge to the juror, propter affectum, involves a question of law, as well 


as of fact; and though by consent, the Judge be allowed to take the place of 
“triers,” yet may his decision on the question of law be reviewed in this 


Court. 

It is good cause of challenge to a person tendered as a juror in a civil case, that 
he is the son-in-law of one who is the surety for the prosecution of the suit, 
and where the relation is admitted or found, it is purely a question of law. 


Tus was an action on the case for a pecerr and FALSE 
WARRANTY, tried before Huara, J., at the Special Term, (June, 
1859,) of Ashe Superior Court. 

There were but two questions made for the Supreme Court: 

First. The defendant, after exhausting all his peremptory 
challeges, proposed to challenge Peter McNeal, who «as the 
son-in-law of one Caleb Phillips, the surety of C. E. Sehorn, 
the plaintiff, for the prosecution of this suit. His Honor re- 
fused to allow this challenge, and this juror sat upon the trial. 
The defendant excepted. 

Second. The defendant also offered to read the deposition 
of one Swearingen, taken out of the county, as to the charac- 
ter of John W. Sehorn, who was one of the principal witness- 
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es for the plaintiff, as to the terms of the contract, and to the 
alleged deceit. The plaintiff objected to the reading of this 
deposition, for the want of a seal to the commission. As 
proof of the regularity of the deposition, the defendant offer- 
ed the following endorsement of the clerk of the Court, made 
upon the deposition at a preceding term of the Court: 

* Examined, found to be regular, and ordered to be read. 

If. Cattoway, Clerk, 8. C.” 

There was no order empowering the clerk to pass upon the 
deposition. The defendant insisted that the passing upon the 
deposition by the clerk was presumed to be regular, and pre- 
eluded the plaintiff, upon the trial, from making the objection. 
The Conrt was of a ditferent opinion, and rejected the depo- 
sition, which was admitted to be material. Defendant excep- 
ted. 

There was a verdict and judgment for the plaintiff, and the 
defendant appealed. 


Crumpler, for the plaintiff. 
Neal and Boyden, tor the defendant. 


turrin, J. The statute which authorises the clerk to pass 
on depositions, and makes those allowed by him legal evi- 
dence, only applies to depositions of competent witnesses. 
Objections, therefore, remain open on the score of incompe- 
tency ; and that is fatal to the deposition in this case. It was 
taken out of the county under a commission, not under seal, 
Wliile the statute in that case requires a seal. The commis- 
sioner, who took it, had, therefore, no authority to take it, or 
administer an oath to the witness ; and consequently, the oath 
Was extrajudicial, and the witness could not be convicted of 
perjury. Hence, the deposition was properly rejected. 

The objection to the juror, is no doubt for favor; and on 
the part of the plaintiff, it was argued that the decision of his 
Honor is conclusive, because the parties substituted him for 
triers, and the finding the triers, being on matter of fact, can- 
not be enquired into upon an appeal. But the proposition, 
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that a challenge propter affectum involves matter of fact alone 
is not correct. The point was very much considered in Ben- 
ton’s case, 2 Dev. and Bat. 196, and it was there found, that 
the Judge was bound to instruct the triers, as he would a ju- 
ry, upon matter of law, whereby, supposing the facts to be as- 
certained, the juror offered, though not standing in such a re- 
lation to the parties as to constitute a cause of principal chal- 
lenge, is yet held in law, not to stand indifferent, because of 
some other connexion with a party, or with some person in- 
terested in the suit or question. And it was held, upon these 
authorities, that if the Court erred in such instructions to the 
triers, the decision was the subject of review here. The 
only question, therefore, in this case is, whether the decision 
here was upon the matter of fact or of law, as establishing 
the juror’s indifference, and if the latter, whether it be erro- 
neous or not. Itis perfectly clear, upon his Honor’s state- 
ment, that there was no dispute as to any fact. It is stated, 
and, therefore, taken as found, that one Phillips, was the sure- 
ty of the plaintiff for the prosecution of the suit, and that the 
juror was the son-in-law of Phillips. Yet, the Court refused 
to allow the defendant’s challenge, and the juror served.— 
That could only be because those facts did not establish in 
law, that the juror was not indifferent. The decision was, 
therefore, upon the point of law exclusively. On it, the opin- 
ion of the Court, is opposed to his Honor’s. It is true, the 
surety for the prosecution is not a party to the issues to be 
tried, so that he cannot interpose in the trial, nor after judg- 
ment have it superseded or reversed. Yet, his bond is part 
of the record, and judgment may be entered upon it enstanter, 
without notice, so that he has a direct interest in the decision 
and the record. He cannot be a witness or a juror in the case, 
because of his interest; and by consequence, his son-in-law, is 
substantially subject to the same objection of a want of indif- 
ference, as if he, the surety, were a party to the suit. Noau- 
thority is found directly in point. But there are many cases 
in which the courts have gone great lengths in respect to in- 
terests and relations more or less remote, which evince a lau- 
20 
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dable solicitude, that every man’s case shall be tried by an 
impartial jury. It is not thought necessary, nor deemed safe 
to attempt to lay down a precise ruie on the degree of kin- 
dred, for instance, or other fact, out of which an interest in 
the judgment might be more or less certain or contingent, 
considerable or minute, as determining the competency or 
incompetency of a juror. It is sufficient, that in the case be- 
fore us, there must be a grave inference of partiality, which 
might probably affect the verdict found. It is assumed, of 
course, that the juror knew how Phillips stood to the cause; 
for if he had not known it before, he must have learned it, 
pending the challenge to him. 


Per Corum, Judgment reversed, and venire de novo. 








JOHN CASEY v. JESSE WILLIAMS. 


A note sued on, as being guaranteed, ought to be present on the trial, unless 
its absence is legally accounted for; and the fact, that it had been sued on 
in the court of another State, forms no exception to the rule, unless it ap- 
peared that, according to the course of such court, it could not have been 
withdrawn from the archives of the court. 

‘It was Held further, that if such note could have been withdrawn and pro- 
duced on the trial, its nonproduction was fatal to a recovery. , 


Assumpstr, tried before Bamery, J., at the Special Term, 
July, 1859, of Buncombe Superior Court. 

The plaintiff declared in assumpsit upon a contract of guar- 
anty. 

The defendant passed a note to the plaintiff, executed by 
one Ransom Thompson, payable to John M. Kinsey, and en- 
dorsed by the latter to Samuel McCarson, and by him endors- 
ed to the defendant, Jesse Williams. The defendant agreed 
if the note was not good, and the plaintiff could not collect. 
it, he would make it good, and pay the plaintiff the amount 
thereof. The note was not produced on the trial, but in lieu 
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thereof, the plaintiff offered the record of a trial in a court in 
Tennessee, to show that the said note had been sued upon in 
that State, and the plaintiff’s counsel insisted that this was the 
best evidence of the note. The Court ruled that the transeript 
was not evidence of itself of the existence of the note, and a 
nonsuit was ordered. The plaintiff appealed. 


NV. W. Woodyjin, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Bartiz, J. We are clearly of opinion that the note which 
was guaranteed by the defendant to the plaintiff, ought to 
have been produced on the trial, or its absence properly ac- 
counted for. That is admitted to be the general rule, and 
there is no principle upon which this case can be taken out of 
it. The record of the suit in Tennessee is no evidence of the 
existence and contents of the note as against the present de- 
fendant, because he was no party toit. But it is contended 
that the note is filed among the records of the suit in Ten- 
nessee, and that the plaintiff will be without remedy, unless 
he can prove the note by the production of the transcript of 
the record of that suit. The obvious reply is, that it does not 
appear that he could not obtain the note itself under an order 
of the Court, allowing him to withdraw it upon leaving a copy, 
according to a well established practice in this State. If such 
a course were shown to be against the practice of the courts in 
Tennessee, then our courts would admit secondary evidence of 
the makingand contentsofthenote. The deposition of the’clerk 
of the court in Tennessee, among the records of which the note 
is filed, might be taken, and he could annex to it a copy of the 
note, which together with other testimony to identify it, &c., 
would prove all that would be established by the production 
of the note itself. Forthe want of such proof, to account for 
the absence of the note, and to show its existence and con- 
tents, the judgment of nonsuit was proper, and must be aflirm- 


ed. 


Per Curiam, Judgment affirmed: 
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GIDEON H. BRYAN v. WILLIAM A. BROOKS. 


Where a defendant gave a bond under the insolvent act, and while he is at 
large by virtue thereof, he is not entitled to his discharge on account of the: 
fact that the ca. sa. is voidable; nor can he move, under such circumstan- 
ces, to quash the proceedings on that account. 


Appzat from an orper in the Superior Court of Ashe, made 
by his Honor, Judge Hearn, committing the defendant to cus- 

tody, under proceedings in insolvensy. 

The defendant had been arrested on a capias ad satisfacien- 
dnm, at the instance of the plaintiff, issued by a single jus- 
tice on a judgment rendered by another magistrate, and had 
giyen bond pursuant to the provisions of the Revised Code, 
chap. 59, sec. 6, for his appearance at the next court, and hav- 
ing made his appearance, the plaintiff moved that the de- 
fendant ,be imprisoned, he not having given any notice of 
his intention to take the oath of insolvency. The defendant 
opposed the motion, and moved for his discharge upon the 
ground that the judgment, upon which the ca. sa. issued, had 
been standing without any execution issuing thereon, for more 
than a year anda day. It was held by his Honor, in the Su- 
perior Court, (to which the case came by appeal,) that the ex- 
ecution could not be successfully attacked in this collateral 
way—that the execution justified the proceedings until regu- 
larly set aside, which could not be done in this mode. The 
defendant was thereupon ordered into custody, from which 
judgment he appealed to the Supreme Court. 


Crumpler, for the plaintiff. 
Neal, for the defendant. 


Barriz, J. An execution which issues on a dormant judg: 
ment, is not void, but only voidable; Oxley v. Mizle,3 Murph. 
Rep. 250; Brown v. Long, 1 Ired. Eq. 190. When the defend- 
ant in the present case was arrested on the execation which had 
been issued on the justice’s judgment more than a year and a 
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day after it had been rendered, and had given a bond with 
the view of taking the benefit of the act for the relief of in- 
solvent debtors, he might have been relieved from arrest up- 
on a writ of habeas corpus; or, perhaps, upon placing himself 
again in actual custody, he might have moved the county 
court to quash the proceedings, and discharge him. Dobbin 
v. Gaster, 4 Ired. Rep. 71. But while he remained at liber- 
ty, by virtue of the bond which he had given for his appear- 
ance at the county court, he could not be heard to make ob- 
jections to the regularity of the execution under which he had 
been taken. That execution, together with the bond, was in 
the nature of process to compel an appearance to answer at 
the next term of the county Court; Winslow v. Anderson, 4 
Dev. and Bat. Rep. 9; Cohoon v. Morris, 1 Jones’ Rep. 218. 
If the defendant had taken the proper steps to avail himself 
of the benefit of the insolvent act, the plaintiff could not have 
objected that the execution under which he was arrested, was 
irregular, and he ought not to be allowed to make the objec- 
tion while he was availing himself of the liberty which his giv- 
ing bond had afforded him. His Honor, in the Court below, 
was, therefore, right in overruling the defendant’s objection, 
and ordering him to be imprisoned until he should comply 
with the requisitions of the act, of the benefits of which he 
was seeking to avail himself. 


Pex Curiam, Judgment affirmed. 
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_&. D. HOLLAND v. GECRGE MOSTELLER. 


It is not usuury for the endorsee of a note, to take a new note from the maker 
at the end of six months, payable immediately, including the accrued in- 
terest. 


Dest on a bond for $100, tried before Bamey, J., at the 
last Spring Ferm of Catawba Superior Court. Plea—ugury. 

The evidence was, that the defendant gave several notes to 
other persons, which come by endorsement to the plaintiff, 
and that when they had been due six months, the plaintiff and 
defendant came to a settlement, computing the interest for 
that tinje, and adding it to the principal, and for the aggre- 
gate afhount, the defendant gave the bond, sued on, payable 
immediately. . 

His Honor instructed the jury, that this was not usury, to 
which defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Bynum, for the plaintiff. 
Avery, for the defendant. 


Rorrm, J. It is certainly not usurious to take a bond or 
note on a settlement, for a balanee or amount due, including 
interest up to that time; so as to make the whole bear in- 
terest afterwards ; for there is no agreement for compound 
interest, and in fact, no compound interest, as such, received. 
It was said, indeed, by Chief Justice Axsorr, to be settled, 
that where a party advances money to another on account, 
he may charge interest, and at the end of each year, make a 
rest, adding the principal and interest together, so as to make 
both capital; Laton v. Bell,5 Barn. and Ald. 34; and he 
eites, with approbation, Lord Expon’s decision in Ex parte 
Bevan, 9 Ves. 223, that where, upon such an account, the 
parties agreed at the end of six months to settle the account, 
and that the balance of account, including the intermediate 





AUGUST TERM, 1859. 





Holland v. Mosteller. 





interest, should carry interest, it was good, such rest not hav- 
ing been originally agreed for, and it thus not appearing that 
the loan was made in contemplation of compound interest for 
fractions of a year. That is much stronger than the present 
case, for there was never a loan of money here, but the trans- 
action was an isolated one, and the plaintiff was entitled to 
recover and collect the whole sum due, as well for interest as 
principal on the notes purchased by him; but instead of, de- 
manding payment, took a new seeurity for the debt, bearing 
the legal rate of interest thereafter. It is no more usury than 
taking a note for an open account, which did not bear interest, 
or upon a general settlement of notes and accounts bona fide, 
made at a shorter interest of one year from the commence- 
ment of the account, or the last settlement. 


Per Curtam, Judgment affirmed. 
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ABATEMENT. 

Vide Srarute or Limitations, 1, 2. 
ABATEMENT OF NUISANCE. 

Vide Nuisances, 2. 


ABILITY AND READINESS TO PERFORM. 


Vide Pieapine, 7. 





ACTION. 
Where a covenant was entered into between two partners, A and B, that 
B should take the goods and pay all the debts of the firm, and moreover. 
should repay whatever debts of the concern A might pay, and after- 
wards the administrator of B agreed with A, that if he would not file a 
bill against him, as administrator, to enjoin the payment of the assets to 
uther debts than those of the firm, he would confess judgments for the 
; partnership debts to a certain amount, and pay the same, which he failed 
f to do, and threw the whole upon, A, it was Held that A’s remedy was 
nut upon the covenant of the intestate, but upon the special promise 
made by theadministrator. Ball vy. Felton, 202. 
Vide Executor, 1; Pustic Buitpres, 2 


ACTION ARISING BY ENDORSEMENT IN ANOTHER STATE. 
, 1. An administrator, duly appointed in another State, can any where en- 
dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate’s death, so as to give the endorsee a right of action in this 
State. Grace v. Hannah, 94. 


1 
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2. A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Ibid. 

3. A bond given in another State, where there is no statute making bonds 
negotiable, may be endorsed here, or any where else, where bonds are 
negotiable, so as to give a right of action in this State. bid. 

4. In a suit on the endorsement of a bond, made by an obligee living in a 
State where bonds are not negotiable, to one living in this State, an ex- 
ception on the trial, which does not allege that the bond was both made 
and endorsed in such foreign State, is not available. bid. 

5, An exception, that no evidence was given below, that bonds were nego- 
tiable in the State where the one in question was given, will not be al- 
lowed, where it is certified to the Court, by the Secretary of State, that, 
from the statutes of such State, filed in the Executive office, bonds are 
negotiable in such foreign State. bid. 


ACTS OF ASSEMBLY. 
Vide Leeirmation, 2, 3, 4. 


ADMINISTRATOR. 

Where a widow who, with an only daughter was the next of kin, admin- 
istered on her husband's estate, and as a part thereof, held a certain slave 
for six years, and then, on the occasion of a second marriage, conveyed 
in her individual name such slave to a trustee in trust for herself and her 
daughter, it was Held that such conveyance was conclusive to show that 
she ceased to hold the property as administratrix—that this act was a full 
administration as to it, and that after her death, an administrator de bonis 
non on her husband’s estate, took nothing in said slave. Quince v. Niz- 
on, 289. 

Vide Action; Rerarner. 


ADMINISTRATOR PENDENTE LITE. 
Vide Sratute or Limitations, 4. 


ADMISSIONS. 
Vide Acency; Bounpary, 6. 


ADVANCEMENT. 
Vide Battment, 1. 


ADVERSE POSSESSION. 

Where a person gets possession of the property of another, and claims it 
as his own, under an alleged title, for any length of time, his possession 
is necessarily adverse to the rights of the true owner. Smith v. Reid, 
494. 

Vide Srarure or Limrrations, 4; Bataent, 1. 
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AGENCY. 


The admissions of an agent, while he has the business in hand, are compe- 
tent against the principal. Howard v. Stutts, 372. 
Vide Constas.e, 1. 


AMENDMENT. 
Vide CurInG AN ERROR. 


AMBIGUITY. 
Vide Bounpary, 4 


AMERCEMENT. 

Proof that a writ was directed by the clerk to a sheriff of another county, 
and mailed in due time to reach him in the regular course of the mail; 
was eld to be sufficient evidence to authorise the entering of a judg- 
ment for an amercement, nisi, if there be no return of the process. State 
v. Latham, 233. 

APPEAL. 

In a proceeding before a justice of the peace, against a slave for carrying 
arms, the act gives the master a right to appeal. State v. Hannibal, 57. 
Vide CHALLENGE TO A JUROR 1; costs, 2. 


APPRENTICE. 

A free infant of color, rightfully bound as an apprentice, remains subject to 
the jurisdiction of the County Court, wherein he was bound, until dis- 
charged in the mode provided, sec. 5, ch. 5, Revised Code. Prue v. 
Hight, 265. 


ASSENT TO LEGACY. 
Vide ApministRaTOR; LiwrraTIon IN Remainper, 2, 3, 4. 


ASSENT TO AN INJURY, 
Vine Necuicence, 1. 


ASSETS. 
Vide Execcror, 2. 


ASSIGNMENT OF A BID. 
Vide Masrer’s SALE. 


ASSUMPSIT—IMPLIED. 

1. A contract between parties cannot be implied in opposition to direct 
evidence, that the defendant did not get the property from the plaintiff, 
and does not hold it under him, but adversely, upon a claim of right in 
himself derived from another person. Lindsay v. McCulloch, 326. 

2. Indebitatus assumpsit will not lie for the hire of slaves, where it is clear, 
from the facts, that the defendant derived his possession and title from 
another person than the plaintiff, under whom he claimed the slaves ad- 
versely to the plaintiff and all the world. Wynne v. Latham, 329, 
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ATTACHMENT. 
Whether a Court would proceed by an attachment for a contempt against 


an executor for the non-performance of a Court rule by his testator— 
quere? O'Leary v. Harrison, 338. 
Vide, Cuerks, 4, 5. 


BAILMENT. 


1. 


* 
~ 


-- 


~ 


Where a father gave to his children by parol, certain slaves, acquired by 
his marriage with their mother, and was present at a division of the slaves 
among them, upon which occasion one, who had a more valuable share, 
paid money to others, who had a less valuable one, it was Held that the 
transaction was still a bailment, and not a sale and delivery as to any of 
the chilnren, and that after the father’s death, his executors could recoy- 
er the slaves. Cox v. Humphrey, 405. 


. Where the hirer of a slave agreed with the owner, that he should work 


all the time under the eye of a white overseer, and the contract was 
violated by putting the slave to work with other slaves without a white 
overseer to direct or control them, during which time, the slave was 
killed by a blow from an unexplained source, it was Held that it devolv- 
ed upon the defendant to show that it resulted from a remote and unfore- 
seen cause, otherwise the hirer was responsible for the value. Know v. 
Rail Road Co, 415. 

Where slaves were hired out at high prices as rail-road hands for the 
purpose of grading the tract, it was Held to be relevant to the question 
of ordinary care, to enquire, whether, by reason that the work is to be 
done along an extended line, at no particular point of which there is a 
long detention, any better provision for lodging is usually provided by 
contractors of ordinary prudence than temporary buildings, and whether 
the one, in which the defendants’ slaves were placed, was as good as 
those ordinarily provided for that purpose. Slocumb v. Washington, 357. 
Where slaves, hired to work on a rail-road track within a certain limit, 
were carried beyond that limit, to a place where they were ordinarily 
well lodged and provided for, but wantonly deserted the defendants’ ser- 
vice in a snow storm, by which they were frost-bitten and injured, it 
was [eld that the hirer was liable for nominal damages, but not for injuries 
arising from the exposure. bid. 


. Where one was in the possession of the property of another, a feme, and 


alleged that he held as her bailee, he must establish the bailment by sat- 
isfactory proof, otherwise the usual and natural presumption, that he 
holds for his own use, will prevail. This want of title will not justify the 
implication of a bailment. Smith v. Reid, 494. 


}. Where a father gave certain slaves by deed, to his duaghter, who was 


an infant, and so remained until after her marriage, during part of which 
time he denied the efficacy of the deed, and claimed to hold them as his 
own, his saying at the same time, they were or would be his daughter's, 
is no satisfactory evidence that he held as her bailee. bid. 
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7. The rule that one holding the property of an infant may be considered 
as the bailee of such infant, is for the latter's benefit, and for the further- 
ance of his remedy, and the ¢ort-feasor has no right to set it up for his 
own benefit against the infant owner. bid. 

Vide Common Carrier, 3,4; Neeuicence, 2, 3, 4, 5, 6. 


BANKRUPTCY. 
A discharge in bankruptcy of the principal debtor, in a bond or note, does 
not release the surety. Jones v. Hagler, 542. 


BARON AND FEME. 
Vide Esectment, 1; Pieaprxe, 1. 


BASTARD. 
Vide Leerrmation, 1, 2, 3, 4; Lecrrmacy. 


BENEFIT OF CLERGY. 

It seems that the statute pardon, which is an incident to the benefit of cler- 
gy, does not take effect until the party is burned in the hand and deliv- 
ered. Keith v. Goodwin, 398. 

But if the record, by default of the Court, omit to show such execution of 
the sentence, the party should be permitted to show it by a witness.— 
Ibid. 


BILL OF EXCEPTIONS 
Where the appellant's bill of exceptions is so drawn up as not to show 
whether or not the Court below erred, he is not entitled to a ventre de 
novo. Brown v. Gray, 103 
This Court cannot notice a bill of exceptions made by the counsel on one 
side of the question, without the sanction of the Judge who presided at 
the trial. State v. Hart, 389. 


BILL OF SALE. 


Vide WARRANTY OF SOUNDNESS, 2. 


BIRTH. 
Vide Evinencr, 9. 


BOND DISCHARGEABLE IN TRADE. 

An obligation to pay a sum of money, on a given day, “to be discharged 
in any good trade, to be delivered at any one of several places,” imposes 
on the debtor the burden, if he would save the condition, of giving no- 
tice of the place where he will have the goods, and of having them there, 
on the day, duly set apart. Barrett v. Hiller, 550. 


BOND. 
1. A bond, execnted for the purpose of raising money on loan, was made 
payable to A, who refused to advance the money on it. One of the ob- 





590 


w 





INDEX. 


ligors afterwards sold it to B. It was Held that these facts amounted to 
no evidence of a delivery to A. Whichard v. Jordan, 54. 


. The delivery of a deed to a stranger, to become the delivery to a party, 


must be a delivery for the use and benefit of the party. 0. 


3. The fact that this bond was afterwards partly described in a deed of trust 


made to A, as trustee, and signed by him, the object of which was to se- 
cure creditors, (B among them) is no evidence that it was ever delivered 
to A, or to B, for his benefit. Jb, 


Vide Estate. 


BOUNDARY. 


1. 


te 


_ 


Par 


oO 


Where a surveyor said, in evidence that he did not know where the be- 
ginning corner of a tract of land was, and had heard no reputation as to 
its locality, it was Held not to be competent to ask him, as an expert, if 
he did not have an opinion as to the locality of the point in question, 
founded on a former survey. Stevens v. West, 49. 


. It is competent to prove that a line run in a particular way, will disturb 


and conflict with ancient and well established boundaries of other tracts, 
in order to repel the conclusion that it is the true boundary of the land in 
question. Hobbs v. Outlaw, 174. 


‘. A call from the mouth of a swamp, down a swash, to the mouth of an- 


other swamp, was Held to mean a straight line from one point to the 
other through the swash. Burnett v. Thompson, 210. 

Where one of two cross fences was called for in a will, it was Held pro- 
per to resort to proofs, dehors the will, to determine which was intended. 
McCall v. Gillespie, 533. 


. Where a creek is called for in a deed, as the terminus of a line, and there 


is no diverging course, and no particular object on the creek called for, it 
must be reached by the shortest direct route. Caraway v. Chancy, 361. 


i. Whether the running and marking of a line variant from that answering 


the calls of a mesne conveyance can at all control it; Quere? But, cer- 
tainly, nothing short of a running and marking contemporaneous with such 
deed, can be allowed to have that effect. Admissions of the parties that 
a particular line was the true one between the tracts, and acts of owner- 
ship up to it by the claimants on both sides of it, do not tend to prove 
such contemporaneous tunning and marking. bid. 

Vide WILL, consTRUCTION OF 


BURGLARY. 


Vide Evipencr, 1. 


CHARACTER OF PLAINTIFF IN SLANDER. 


Vide SLanper, 


CARRYING ARMS. 
Vide FREE NEGROES. 
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CAVEAT EMPTOR. 
Vide Decerr, 3. 


CERTIORARI 
Where a party, in the County Court, prayed an appeal, which was grant- 
ed, and tendered his sureties, but one of them was prevented from sign- 
ing by the fault of the clerk, and such surety was compelled by the state 
of the weather and bad health, to leave the Court without executing the 
bond, it was Held to be good ground for a certiorari, without reference 
the merits of the cause. McConnell v. Caldwell, 469. 


CHALLENGE TO A JUROR. 

1. A challenge to the juror, propter affectum, involves a question of law, as 
well as of fact; and though by consent, the Judge be allowed to take 
the place of “triers,” yet may his decision on the question of law be re- 
viewed in this Court. Sehorn v. Williams, 575. 

2. It is good cause of challenge to a person tendered as a juror in a civil 
case, that he is the son-in-law of one who is the surety for the prosecu- 
tion of the suit, and where the relation is admitted or found, it,is purely 
a question of law. bid. 

3. Where, in the trial of a capital case, the scrolls had not the christian 
name written in full, but only the initials, no objection being made when 
the scrolls were put in the hat, it was Held, that this formed no ground 
of challenge to the juror. State v. Simmons, 309. 


CHARACTER OF THE DECEASED. 


Vide Homictng, 2. 


CHATTELS. 
Vide TRovER. 


CHEROKEE LANDS. 

The title to the unsold Cherokee lands, in the county of Haywood was, by 
the act of 1835, vested in the justices of that county, and where their 
commissioner, whose duties and powers were limited, by the resolution 
of the Court appointing him, to three months, executed a deed for a por- 
tion of said lands, at the end of three years, it was Held to be inoperative 
and void. Cooper v. Gibson, 512. — 


CLERKS. 

1. An official bond given by a clerk, upon his entry into office, covers his 
whole official term, whether a new bond be given afterwards or not.— 
Hunter v. Routlege, 216. 

2. The forfeiture denounced by the 11th sec. of the 19th chap. of the Rev. 
Statutes, does not per se vacate the office of clerk, nor invalidate the acts 
of the officer, and until the same is judged of by the Court, upon a pro- 
ceeding, all his official liabilities continue as before. bid. 
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3. The bond of a clerk, required by the 11th section of the 28th chapter of 
the Revised Statutes, was only intended to secure the payment of tax- 
fees on suits, fines, forfeitures, &c., while that required by the 7th section 
of the 19th chapter of the Rev. Statutes, was intended to secure the 
faithful payment of monies generally, to the persons entitled; and where 
money raised upon execution was paid into the office of a clerk, it was 
Held not to be recoverable upon a bond, given in pursuance of the for- 
mer act, although it embraced a condition “to pay over to the person 
or persons entitled to receive the same, all other monies, which might 
come to his hands by virtue of his office.” bid. 

4. The 5th section of the 78th chapter of the Revised Code, gives a sum- 
mary remedy against public officers only to those entitled to the money. 
so that a new clerk cannot proceed under it against a former clerk, for 
not paying office money over to him as his successor. O'Leary v. Har- 
rison, 338. 

. An order made in the Superior Court for an out-going clerk to deliver 
documents, records, papers, and money to the new clerk, under the 14th 
seetion, 19th chapter Revised Code, cannot be enforced by motion for 
judgment in the County Court. The remedy is by an attachment in the 
Court making the order, and by a regular suit for the penalty of $1000, 
given by the act. bid. 

6. It was not the intention of the Legislature in the statute, Revised Code, 
chapter 54, section 6, to make it a breach of the clerk’s official bond, to 
omit entering the names of the justices present in court, appointing a 
guardian, either on the docket, or on the bond, or both; but that in these 
particulars the act is merely directory. Fornell v. Koonce, 379. 

Vide Sratute or Liwirations, 6; Arracument; Marriace or Ixrant Fs- 

MALES, 1, 2, 3. 


~t 


COLOR OF TITLE. 


An unregistered deed is color of title, under which, a possession for seven 
years, will bar the entry of the owner. Hardin v. Barrett, 159. 


COMMISSION, 
Vide Deposrrtton. 


COMMON CARRIER. 


1. An action cannot be maintained against a railroad company as a common 
carrier for the loss or destruction of goods deposited on the road side, at 
a place where there was no regular station, and no agent, although a con- 
ductor of a freight train had promised to stop and take them. Wells v. 
W.and W. R.R. Co. 47 

2. Roadside deposits, made to save the trouble of hauling to a regular de- 
pot, are at the risk of the owners, until they are put on a freight car. 1d. 

3. Where the master of a vessel, engaged chiefly in carrying naval stores 
between a port in North Carolina and the city of New York, took in 
charge a box of jewelry without including it in a bill of lading, and with- 
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out any contract as to the price for carrying it, it was Held that he was 
only liable as an ordinary bailee, and not as a common carrier, and that 
having kept it in his cabin, locked up in his chest, and having been vio- 
lently robbed of the property, with his own, in the night time, he was 
not guilty of negligence, and not liable for the value of it. Pender v. 
Robbins, 207. 

Held further, that the nature of this bailment did not bind the defendant 
to a direct vovage from the one port to the other, so as to subject him for 
a deviation. bid. 

Where the distance on a rail-road, over which a commodity was carried, 
was very short, and the consignee lived sixteen miles from the road, and 
no agent was present to receive it on its arrival, it was J/eld that the de- 
positing of the commodity in the company’s ware-house at the point of 
delivery, exonerated it from the liabilities of a common carrier, and that 
it was thenceforth only bound as a ware-house-man. Jilliard v. Rail 


— 


or 


Road Company, 343 


). The necessity of notice, under ordinary circumstances, to-erminate the 


~ 


character of a common carrier, and attach that of a ware-house-man, as 
applied to rail-roads, and the nature and extent of such notice discussed, 
but not decided. bid. 
7. Where a ferryman received an unusual number of horses and mules, 
which were mostly unconfined, and which he believed to be skittish, up- 
on his ferry boat, which was not provided with guards, and which had 
a spike five inches long sticking perpendicular in the gunwale, with which 
a horse was killed, it was Held to be gross negligence, and that he was 
liable for the loss, notwithstanding an agreement with the owner of the 
beasts, that he would risk the danger from the excess of numbers. Wil- 
son v. Shulkin, 375. 
Whether a common carrier can make a valid agreement with a custom- 
er, by which his common law liability can be diminished— Quere?. bid. 


~ 


Ke 


Vide Damaces, 1, 2. 


COMMON COUNTS. 


Vide Assumpsit, 1, 2; OVERSEER, 2, 3; SALE UNDER EXECUTION, lL. 


COMMON SCHOOLS. 


Vide SupERINTENDENT. 


COMPROMISE. 

The entry of “compromised,” in a suit, does not, ex vi termini, import that 
it was settled and decided on its merits, but is open to extrinsic proof, as 
to what was the full agreement of tae parties in relation thereto. Jdding 
v. Hiatt, 402. 


CONDITIONS-DEPENDENT. 
Vide Conrract, 1, 2. 
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CONFESSIONS. 
Vide Evivence, 19. 


CONSIDERTION. 
Vide Fraup—Sratvte or 2; Nepum Pactum; Necoriasie Paper, 3. 


CONSPIRACY. 
A conspiracy to vex and harrass a person, by having him subjected to an 
inquisition of lunacy without any probable cause, is actionable. Daven- 
port v. Lynch, 545. 


CONSTABLE. 

1. A constable, who has taken a claim to collect as an agent, is not respon- 
sible for the act of the justice trying the warrant, in taking a notoriously 
insolvent person as stay to the exeeution, it not appearing that he was 
present when the surety was taken, or had any intimation, or ground to 
believe, that such person would be offered. Harding v. Chappell, 350. 

. Where a-eonstable’s official bond was signed by four persons as obligors, 
but a blank for the constable’s name, in the condition, was left unfilled, 
so that it did not appear from the bond who was the constable, it was Held 
that such omission rendered the condition insensible and void, and the 
bond absolute, so that no one, as relator, could declare on it. Grier v. 
Hill, 572. 

. Held further, that such omission was not cured by the 9th section of the 
78th chapter of the Revised Code. Jbid. 


te 


— 


CONTRACT. 


1. Where the owner of a tract of land, uncertain as to quantity, covenanted 
to make title to the same, upon the covenantee’s paying a certain sum 
and giving bond and surety for the balance of the purchase-money, at a 
certain price per acre, it was Held that an action could not be supported 
upon the covenant until there was a survey of the premises. Branch v. 
Daniel, 76. 

2. Possibly, a demand by the coventee for a joint survey, and a refusal on 
the part of the covenantor to concur therein, might have been sufficient 
without an actual survey. bid. 

3. To give a slave a pass to travel by a railroad, as an indulgence, does not 
amount to a breach of an agreement to work the slave only as a turpen- 
tine hand. George v. Smith, 273. 

4. Where one covenanted to hire slaves, in pairs as sawyers, at so much 
per month, to be delivered on several given days, and he failed to deliver 
them on the days stipulated, but afterwards two of the pairs were pro- 
duced and accepted, and one pair was not produced at all, it was Held 
that these stipulations were several and divisible, and that the hirer was 
entitled to recover on the covenant for the services of the slaves deliver- 
ed and accepted. Johnson v. Dunn, 122. 

5. Where it was covenanted that certain slaves should be hired for a year, 
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at so much per month, and it was stipulated that the owner should have 
the right to take them away whenever he became dissatisfied with their 
treatment, and there was a further stipulation, to refer matters, in dis- 
pute between them, to a common referee, it was Held that this agree- 
ment to refer, did not prevent the owner from exercising his discretion 
as to taking them away, and, therefore, that this act formed no bar to 
his recovery for the service they had rendered. bid. 


Vide Conveyance; Covenant; Nupum Pactum; OVERSEER. 


CO 


NVEYANCE. 


Where slaves were put into the hands of a son-in-law by his father-in-law, 


under a written agreement that they were to be a loan, a subsequent 
written contract, under seal, in which the bailor agrees and binds himself 
to surrender all right and title, &c., and binds himself to sign any paper- 
writing that may be necessary, to secure such title as will be valid agreeably 
to the laws of North Carolina, was Held not to operate as a conveyance 
of a present interest, but only as an agreement to make title in future.— 
Davis v. Boyd, 249. 


COPARTNERSHIP. 


Vide Covenant, 1. 


CORPORATION. 


l 


to 


—_ 


. The Legislature can confer upon the commissioners of an incorporated 
town, authority to levy a tax upon the property of its citizens for the 
purpose of raising revenue, and make that authority over each subject of 
taxation unlimited. Wingate v. Sluder, 552. 

The authority vested in the commissioners of the town of Asheville to 
levy a tax, is not taken away, nor abridged by the 111th chap. of the 
Revised Code. bid. 


3. Where an act of Assembly, incorporating a company, in which the State 


was not interested, directed that a certain per centage should be paid at 

the time of making subscriptions to its stock, but the company organized, 

and admitted a subscriber to participate in its meetings, and in the regu- 
lation of its affairs, without paying such per centage, it was Held that he 
could not afterwards disavow his membership, and refuse to pay his sub- 

scription. Plank Road Company v. Bryan, 82. 

Where the writings, appointing proxies to act in the meetings of the 

stockholders of an incorporated company, had, after being used, been 

thrown aside as useless, it was “Held not to be necessary to show that 
search had been made for them, preliminary to the introduction of parol 
evidence of their contents. bid. 

. Where a party had been permitted to subscribe to the stock of an incor- 
porated company a certain amount, payable in materials, which would be 
needed in the operations, on his refusing to pay in such materials, it was 
Held that his subscription became demandable in money, and that an ac- 
tion of debt would he for its recovery. bid. 

Vide Insurance, 5; practice, 2. 
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COSTS. 

Where a witness was ruled by the Court to be incompetent, and such rul- 
ing was not appealed from, or reversed, it was Jield that his fees could 
not be taxed against the adverse party—whether the ruling out of the 
witness was erroneous or not. Keith v. Goodwin, 398. 


COURTS OF OTHER STATES. 
Vide WARRANTY OF TITLE. 


COVENANT. 

1, Where A covenanted in writing under seal, to deliver a quantity of flour 
to a partnership firm, and in the same instrument was a covenant on the 
part of the firm to pay for the same, signed in the name of the firm, with 
a seal affixed, it was Ze/d that an action on the covenant could be main- 
tained against A in the name of the firm for not delivering tke flour, and 
that independently of the question, whether A could sustain an action 
on the same instrument against the firm. Brown v. DBostian, 1. 

. For words, strictly of covenant, to be construed into the grant of an 


te 


easement in land, without any context to force them from their ordinary 
signification, is against the science of law, and the policy of the country. 
Blount v. Harvey, 186. 

Vide Perrormance. 


COVENANTS—DEPENDANT AND INDEPENDENT. 
Vide Pieapixe, 7. 


COVERTURE. 
Vide Sratute or Limiratioys, 9. 


CURING AN ERROR. 


Where a person was arrested under a warrant from a justice of the peace, 
and there was a misrecital of the name in the mandatory part of the war- 
rant, but it was recited correctly in the oath, it was Held in an action for 
a malicious prosecution, brought by the defendant in the warrant: Ist. 
That the discrepancy was cured by the correct recital in the first in- 
stance. 2nd. That it was competent for the justice, who issued it, to 
amend it upon the assurance that he intended to write the name correct- 
ly. Blair v. Horton, 543. 

Vide Presumption IN FAVOR OF OFFICIAL ACTS. 


CUSTOM. 

In a question of diligence and ordinary care, in the storing and keeping of 
cotton, it is competent to prove the custom of the place where the con- 
tract was made, as to the manner of storing and keeping that article 
there. Morehead v. Brown, 368. 


DAMAGES. 
1. Where an article was delivered to a common carrier, to be delivered to a 














te 


e- 


eo 


~t 





INDEX. 597 


factor, at a certain market, who had been instructed not to sell until or- 
dered, and such carrier delivered it to a factor at a different market, who 
had no instructions concerning it, and was by him immediately sold, up- 
on its appearing that the article in question rose in priee, from that day 
until the suit was brought: Held that in a suit against such common 
carrier for misfeasance, the plaintiff was entitled to recover the highest 
price attained by the article within that period, such suit having been 
brought within a reasonable time. Arrington v. W. W. Rail Road Com- 
pang, 68. 

Heid further, that the receipt of the proceeds of the sale from the fac- 
tors, making it, was no bar to the recovery of damages for this misfeas- 
ance. bid. 

Where the hirer of a negro agreed with the owner, that he should work 
all the time under the eye of a white overseer, and the contract was vi- 
olated by putting the slave to work with other slaves, without a white 
overseer, during which time he was killed by a blow from an unexplain- 
ed source, it was Held that it devolved on the defendant to show that 
the death resulted from a remote and unexplained cause, otherwise, the 
hirer was responsible for the value of the slave. Know v. Rail Road 
Company, 415. 


. Upon a special contract to deliver an article of a given description, upon 


which an action could be maintained, it was Held that damages could not 
be reduced by showing that the article delivered was of inferior quality. 
Aliter, where the party has to resort to a quantum valebat or quantum 
meruit. MeDugald v. McFadgin, 89. 

Where A has an estate for life in possession, in a term for ninety-nine 
years, B has an estate in remainder for the residue of the term after the 
death of A, and A has the reversion after the expiration of the term, in 
an action for trespass, Q. C. F. against a stranger, for entering and cutting 
down trees and taking them off, it was held that, by means of the per 
quod, A might recover the entire value of the timber, and that B was not 
entitled to any part of such value, though he also could bring an action 
on the case and recover damages for the same act, as lessening the value 
of his expectancy. Burnett v. Thompson, 210. 

In an action for the destruction of a growing crop of corn, it was held 
competent to prove, upon the question of damages, what the price of the 
article would have been in its matured condition. Sanderlin v. Shaw . 


co Le pet 


o-). 


7. It was not error in the Court to lay down the rule to be in an action of 


trespass, “the plaintiff was entitled to recover damages for the loss he 
lad sustained, if that loss was connected immediately, with the act of 
the defendant.” bid. 

Vide Batment, 2; Repeviy. 


DEADLY WEAPON. 


Vide Homucrne, 2, 3, 4, 5, 7, 8, 9, 10: 
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DECEIT. 


1, 


Mere silence on the part of a vendor, who has knowledge of a latent de- 
fect in the article sold, renders him liable in an action for a deceit. 


—_ where the defect is patent. Brown v. Gray, 103. 


ie) 


or 


. Where the buyer, as well as the seller of a horse, had away of a 
“edane indication of disease, which, both as its nature and origin, was 
misrepresented by the latter, it was Held that this amounted to some 
evidence on the question whether artifice had been used to withdraw the 
buyer's attention from the defect. Simmons v. Horton, 278. 


. The purchaser of cotton, put up in bales, is not bound to suppose that 


they are fraudulently packed with sand, and other weighty substances 
included, and no degree of diligence is required of him in inquiring into 
such a thing. The rule caveat emptor, does not apply where a fraud of this 
kind has been practiced. Stout v Harper, 347. 

Mere silence on the part of a sheriff as to the existence in his hands of a 
prior lien on property sold in his presence, will not subject him to an ac- 
tion of deceit, but if he does or says any thing intended or calculated to 
mislead a purchaser, in this respect, he isliable. Wicker v. Worthy, 500. 
Enquiring from the sheriff, and reliance on his information as to the na- 
ture of the liens and levies of executions in his hands, on property offered 
for sale in his presence, is certainly the exercise of reasonable caution and 
diligence, as this is a matter peculiarly within his knowledge. bid. 


DECREE. 


Vide Orricrat Bonp. 


DECLARATIONS. 


Vide Eviwence, 3, 7, 17, 20. 


DEED. 


1, 


2. 


3. 


A bond, executed for the purpose of raising money on loan, was made 
payable to A, who refused to advance the money on it. One of the ob- 
ligors afterwards sold it to B. 1t was Held that these facts amounted to 
no evidence of a delivery to A. Whichard v. Jordan, 54. 

The delivery of a deed to a strauger, to become the delivery to a party, 
must be a delivery for the use or benefit of the party. bid. 

The fact that this bond was afterwards partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which was to 
secure creditors, (B among them) is no evidence that it was ever deliv- 
ered to A, or to B, for his benefit. bid. 


4. Where A, supposing he had only a life-interest in a female slave and her 


two children, but in fact owned the entire property in the slaves, made 
@ deed to his brother B, reciting that he owned such life-interest, and 
had procured it from B, and added, “which right and title I relinquish 
to him,” the said B, “ and her two children, Valentine and Caroline also,”’ 
it was Held that only a life-estate, in the slaves, passed by such deed.— 
McAlister v. Holton, 331. 


Vide Cuzroxer Lanps—Covenant, 2. 
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DEED OF TRUST. 
Vide PuRcHASER WITHOUT NOTICE. 


DEFEASANCE. 

A receipt, not under seal, given by the obligee of a bond contemporaneous- 
ly, with its execution, setting forth that such bond was given for a third 
person’s account, and if the latter was not collected, the bond was to be 
returned, was held not to be evidence that the bond was delivered as an 
escrow, and did not amount to a defeasance. Cross v. Long, 153. 

Vide Estate. 


DELIVERY OF SPECIFIC ARTICLES. 
Vide Bonn, &c. 
DELIVERY OF A DEED. 
Vide Drxp, 1, 2,3; Bown, 1, 2, 3. 


DEMAND. 
No demand is necessary to be made of a clerk for money which he has re- 
ceived officially, and is bound to pay over. Little v Richardson, 305. 
Vide Srarute or Limitations, 4, 6; Fravp—Srature or 


DEMISE. 
Vide Esectment, 2. 


DEPOSITION. 

1. Where a party gave notice that he would take a deposition, on a given 
day, “at the house of W. P., (the witness) to be read in evidence in a 
case now pending in the Superior Court of Law for the said county, 
wherein I am plaintiff and you are defendant,” without mentioning in 
what county the witness resided, or in what county the suit was pend- 
ing, there being no evidence that there was any other W. P., or any oth- 
er suit than the one on trial, it was held that the notice was suflicient.— 
Owens v. Kinsey, 38. 

2. The statute allowing the clerk to pass upon depositions, only applies to 
the depositions of competent witnesses; where, therefore, he passed up- 
on and allowed one to be read which was taken out of the county, un- 
der a commission without a seal, it was held that such action of his, might 
well be disregarded by the Court trying the cause. Sehorn v. Williams, 
575. , 


DESCENTS—STATUTE OF 


Heirs take by positive law where the ancestor dies intestate, and the course 
of decents cannot be altered by words excluding particular heirs, or by 
any agreement of parties. Cannon v. Nowell. 436. 

Vide Lecrtmacy. 


DESCRIPTION. 
Vide InpicTMENT. 
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DEVISAVIT VEL NON. 
Vide Wirt—ExecvTion or 


DILIGENCE. 
Vide Decerr, 5. 


DISORDERLY HOUSE. 
Vide Nutsance, 1. 


DIVORCE. 
Vide Marriace, 2, 3. 


DOMICIL. 
Vide APPRENTICE. 
EJECTMENT. 

1. Where a baron and feme joined in a demise in an action of ejectment 
dated before the coverture began, it was Held that they could not recov- 
er. 

2. Where a declaration in ejectment contains but one count, and that is 
upon the joint demise of two persons, of whom only one has title, it was 
Held that it could not be sustained. iliott v. Newbold, 9. 


ELECTIONS. 


Vide VoTiNG ILLEGALLY. 


EMANCIPATION. 
1, Where the owner of a slave actively participated in legal proceedings 
for his emancipation, and for more than thirty years acqniesced in the 
judgment of the Court declaring his freedom, whether such proceedings 
were regular or otherwise, the title of such former owner is divested, and 
enures to. the benefit of the colored person. Jarman v. Humphrey, 28. 
. Where a person of color, for more than thirty years, was treated and 
regarded, as well by the community in which he lived, as by his former 
owner, as a free person, every presumption ought to be made in favor of 
his actual emancipation according to the requirements of law. bid. 
Vide Presumption FROM ACTS AS A FREEMAN, 


nw 


ENDORSEMENT BY AN EXECUTOR. 

L. An administrator, duly appointed in another State, can any where en- 
dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate’s death, so as to give the endorsee a right of action in 
this State. Grace v Hannah, 94. 

2: A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Ibid. 

3. A bond given in another State, where there is no statute making bonds 
negotiable, may be endorsed here, or any where else; where bonds are 
negotiable, so as to. give a right of action in this State. id. 











4. 
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In a suit on the endorsement of a bond, made by an obligee living in a 
State where bonds are not negotiable, to one living in this State, an ex- 
ception on the trial, which does not allege that the bond was both made 


‘and endorsed in such foreign State, is not available. bid. 
. An exception, that no evidence was given below, that bonds were nego- 


tiable in the State where the one in question was given, will not be al- 
lowed, where it is certified to the Court, by the Secretary of State that 
from the statutes of such State, filed in the Executive office, bonds are 
negotiable in such foreign State. bid. 


ENTRY. 


Vide Swamp Lanps; Marea Lanps. 


ENTRY IN A SUIT. 


Vide ComPprRoMISE. 


ESCROW. 


Vide DrereasANce. 


ESTATE. 
Where the owner of land, conveyed it to a bargainee, in consideration of 


certain profits and advantages, contained in a bond of even date there- 
with, which said bond provided, under a penalty, that the borgainor was 
to be supported for life by the bargainee, unto which bond, a “nota 
bene” was added, to the effect, that it was not to be sold, made way with 
or disposed of ; it was Held that this did not amount to a condition an- 
nexed to the estate by way of defeasance, but that the bagainor’s sole 
redress rested in the bond. “Hart v. Dougherty, 86. 


ISTOPPEL. 


Vide EMANCIPATION. 


EVIDENCE. 


1. 


to 


Where it was proved that a burglary had been committed, it was held 
not irrelevant nor improper to prove that the defendant was one of a band 
of runaways, encamped in a swamp, near the place where the felony 
was committed. State v. Dill, 34. 


. Where declarations are called out against a party, there is no rule requir- 


ing the jury to believe implicitly a part of suck declarations favoring the 
party making them, but it is their duty to consider the whole of the dec- 
larations together, to adopt such as they believe, and to reject such as 
they disbelieve. State v. Atkinson, 65. 

Where defendants were indicted for a riot and an assault and battery on 
a slave, and relied upon declarations made by them at the time of the 
offense committed, to the effect that they were patrols; Held not to be 
error for the Court to tell the jury, that their not producing record or oth- 
er evidence of such appointment, raised a presumption against them.— 
Ibid. 

2 
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4. It is not to be presumed that a master will cause his slave to fly upon his 
‘being accused of a capital offense, and therefore, the flight of a slave, un- 
der such circumstances, operates against him as well as against a white 
man. State v. Nat, 114. 

5. Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, it was held legitimate for the Judge to direct 
the attention of the jury to the fact, that they were fellow servants of the 
prisoner, and that he might illustrate the matter by comparing it to cases 
of persons nearly related in blood. bid. 

6. Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 
ding Judge may, with propriety, comment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. Ibid. 

7. What is said by a person of color, (otherwise incompetent to testify,) in 
explanation of the nature of the possession which he then has of land, is 
admissible as a part of the res geste ; but what he says about such pos- 
session after he has left the land, is not admissible. State v. Hmory, 133. . 

8. In an action to try the right of a person of color to his freedom, where 
the question was, whether the maternal grand-mother and mother had, 
or had not, for a long time been treated and regarded as free, it was held 
that a bill of sale for the plaintiff, their descendant, was not material; but 
that an attachment levied upon the grand-mother was pertinent and 
proper evidence. Brookfield v. Stanton, 156. 

9. Whether reputation, or hearsay, from a dead person is admissible, to es- 
tablish the time of the birth or marriage of a person. Quere? Hardin 
v. Barrett, 159. 

10. The fact that a particular line was run by commissionsrs appointed to 
divide a tract of land among tenants in common, under an order in an er 
parte proceeding, is evidence against them, and all claiming under them, 
to prove that that is the true line of such tract; being the act of the par- 
ties themselves. Hobbs v. Outiaw, 174. 

11. A witness, who is not a physician, cannot be asked whether, from his 
appearance, he believed a slave in good health. Bell v Morrisett, 178: 
12. In an assumpsit to recover from the defendant money, which he had, 
by gaming or other unlawful means obtained from the plaintiff's agent, 
such agent is not a competent witness without arelease. Jones v. McRay, 

192. 

13. A landlord who had leased his land*to a tenant for a year, for a part of 
the crop, was held to be a competent witness to prove a trespass upon 
the land, and damages by the destruction of the crop. Sanderlin v. 
Shaw, 225. 

14, A co-obligor, who is a surety in a sealed note, who is not sued, is a 
competent witness to prove the execution of the instrument as to the 
principal, because his interest is as much on one side as on the other.— 
Gilliam v. Henneberry, 223. 

15. Upon a question, whether a person is a free negro, it is competent for 
one, who says he is the owner and manager of slaves, and has been for 
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twelve years, that he has given much attention to the effects of the inter- 
mixture of the races, and believes he can distinguish between the de- 
scendents of the negro and white person and negro and Indian, and 
whether a person has more or less African blood in him, to testify as an 
expert. State v. Jacobs, 284. 

16. That a person “was generally reputed to be free, and had acted and 
passed as a free man,” can be adduced in a trial to operate against him, 
as well as when such evidence operates in his favor. State v. Patrick, 
308. 

17. A statement made by a witness in pats, contradicting that made on the 
trial, and brought in for the purpose of impeaching the integrity of such 
witness, cannot be treated as substantive evidence of the facts involved 
in the issue. State v. Neville, 423. 

18. It is not error in the Court to reject testimony which was only proper 
to establish an incidental matter, where it was not offered or pressed on 
the trial for that purpose, but as affecting the issue directly. bid. 

19. Where confessions were extorted from a prisoner, but afterwards not 
being actuated by the influence that had elicited the former confessions, 
he made other confessions of his guilt, it was held that these latter con- 
fessions were admissible against him. State v. Fisher, 478. 

20. What the defendant said to the magistrate on the next day after the 
destruction of a paper, in his hands as a constable, and his reasons for not 
being able to return it, were held not to be admissible. State v. Black, 
510. 

21. Professional advice is only evidence to rebut the imputation of malice, 
and where that is expressly proved, it does not palliate at all. Daven- 
port v. Lynch, 545. ; 

22. The fact that one enters into possession of a tract of land immediately 
after another leaves it, claiming a part thereof under a deed from that 
person, is no evidence that he holds another tract, not included in the deed, 
under the same-persgn. Blackstock v. Cole, 560. 

23. Where it was proved that a forgery had been committed in a note, and 
that at the same time, and in the same ink, and by the same hand, an in- 
terlineation had been made in a warrant, and it was proved and admit- 
ted on a trial against B for forgery, that either A or B had committed the 
forgery, it was held that the oath of B, denying that the interlineation 
made in the warrant was in his hand writing, was material to the issue, 
and that if he swore falsely in that respect, it was perjury. Smith v 
Deaver, 563. 

Vide Warranty or Sounpygss, 1, 2; Amercement, 1, 2; Bounpary, 4; Eman- 
CIPATION, 2; Presumption From Cotor; Homicrpe, 2; Insanrry, 1, 2; Jus- 
tices’ JupGMent, 1, 2; Marrtace, 1; Partners, 2, 3,4; Practice, 3 
4; PRESUMPTION FROM ACTS AS A Freeman; Protest; Compromise. . 


EXECUTION. ; 
Where a sheriff, having an execution in his hands, without the privity of 
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the plaintiff, receives judgments on sundry persons in satisfaction, but 
makes no entry on the execution, nor return thereof, it was held not to 
be a satisfaction of the writ. Taylor v. Newkirk, 324. 

Vide Sauz or Francuise. 


EXECUTOR. 
1. Wherever an action could have been revived against an executor, it may 
be brought against him. Butner v. Keelhn, 60. 
2. Aninventory is but prima facie evidence to charge the executor with 
assets so as to call on him for proof to rebut it. Hoover v Miller, 79. 


Vide Arracument ; Pieapine, 3, 4. 


EXCEPTIONS—BILL OF. 

Where it was charged, in a bill of indictment, that the defendant stole an 
ow, and it did not appear from the bill of exceptions that any question 
was made below, as to whether the animal was alive or dead at the time 
it was stolen; it was held to be too late for him to rely, in this Court, 
upon matter incidentally stated, as going to show that the ox was dead 
when stolen. State v. Jenkins, 19. 


EXPERT. 
Vide Bounpary, 1; Evipence, 15. 


FRANCHISE. 


Vide Sate or a FRANcaISE. 


FEME COVERT. 
1. Where a certificate on the back of a deed, by a husband and wife, for 


the wife's land, purported to be an acknowledgement in the county court 
and an examination of the feme before some member of the court, but 
was subscribed with the name of a Judge of the Superior Court, it was 
held that such certificate was ineffective. Barbee v. Taylor, 40. 

2. Where, there was an order to take the privaté examination of a feme 
covert, and the probate of the deed as to the husband, by a subscribing 
witness and a commission, and its return, certifying that they, the com- 
missioners, had taken the privy examination, and that the wife had de- 
clared the deed was of her own free will and consent, and without any 
compulsion on the part of her husband, and an order of registration, all 
appearing to have been done on the first day of a court, it was held that 
it would be taken that proof of the deed, as to the husband, occurred be- 
fore the order and commission for examining the wife—especially as the 
commission recited that the deed had been proved; and that the probate 
and privy examination were sufficient. Pierce v Wanet, 162. 


FENCES. 

Vide Insury To STOCK. 
FERRYMAN. 

Vide Common Carnter, 7. 
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FINES AND FORFEITURES. “| “ ale 
Vide Starure or Lanrarions, 6; Srave, 2. 





FRAUDS—STATUTE OF. . 

1. Where a father promised the creditor of his son, that if he would go to 
a distant place and become the bail of his son, who was in close prison 
upon a criminal charge, so as to release him from his imprisonment, he 
would pay the debt which the son owed Lim, it was held, that, notwith- 
standing the performance of the service, yet, as the debt against the son 
was still in force, it was a contract within the statute of frauds, and there- 
fore void. Rogers v. Rogers, 300. 
Where a father promised one, that if he would go to the assistance of 
his son, who was in prison on a criminal charge, he would pay him for 
his expenses and services, and would pay him for having gone to his 
son’s assistance previously, it was held doubtful whether, as the two ser- 
vices together formed the consideration of the promise, as to the former ser- 
vices, it was within the statute, but that certainly, no recovery could be 
had without a previous demand. bid. 


bo 


FRAUD OF ONE PARTNER ON ANOTHER. 
Vide Partners, 2. 


FRAUDULENT CONVEYANCE. 

1. The act of 1806, Rev. Code, chapter 50, sec. 7, was never intended to 
bring in one who holds adversely to the debtor, and compel him to make 
a declaration of his title, in order to found an issue on it, to try whether 
it is his property, or that of the debtor. Morrison v. McNeill, 450. 

2. In order to bring a party within the scope of the act of 1806, it must 
appear that he is connected with, or holds under the title of the fraudu- 
lent alienee and in secret trust. bid. 


FREE NEGROES. 

A license granted by a county court to a free person of color to carry a gun 
on his own land, does not protect him from the penalties of the act of 
Assembly, Rev. Code, ch. 107, sec. 66, for carrying such gun off of his 
own land. State v. Harris, 448. 

Vide Evivence, 15, 16; Leerrmacy. 


GAMING. 

Where, upon the trial of an indictment, for unlawfully playing cards in a tav- 
ern, it appeared that the room, in which the game took place, was a part 
of the house in which the tavern was kept, but had been let by the month 
for a shoe-shop, and was not under the control of the landlord, it was 
held that the defendants conld not be convicted under the 75th section 
of the 34th chapter of the Revised Code. State v. Keister, 73. 


GIFT OF SLAVES. 
Where slaves had been bailed by father-in-law in Virginia, to his son-in- 
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law living in’ this State, mere words of gift, afterwards used, if'the’ab- 
Senee Of thé’ slaves; were held not to besufficient to pass the prdperty ; 
PWraélivery being essential to the validity of a gift. Davis v. Boyd, 249. 


GRANT BY COTERMINOUS STATES, 

The act of 1803, for running the boundary line between this State and 
South Carolina was intended to confirm, and did confirm the first grants 
by either State within the disputed territory, and all territory must be 
considered disputed, for which the respective States had opened land- 
offices and issued grants. Freeman v Loftis, 524. 


GUARDIAN AND WARD. 

1. Where a guardian hired out the slave of his ward at publie vendue, pro- 
claiming as conditions of the hiring, that the slave was not to go beyond 
the limits of the county, nor work in a stave-swamp, it was held that the 
guardian, who had himself hired the slave through an agent, was bound 
by the restrictions thus proclvimed, and that the slave*having been car- 
ried by him out of the county and put to work in a stave-swamp where 
he was accidently killed in working at the business, the guardian was 
liable at the election of the ward, on his official bond for the loss, Har- 
rell v. Lee, 280. 

2. Held further, that the receipt of the stipulated hire was not inconsistent 
with a claim for the loss. bid. 

3. Release of cause of action considered. bid. 


GUARANTY. 

Where a contract binds a party, collaterally, to answer for the’ default of 
another, as in the case of guaranties, and the like, notice must be given 
of such default before an action can be maintained for a breach of the 
contract. Cox v. Brown, 100. 


HABEAS CORPUS. 


Vide AppRenTICE. 


HEARSAY. 
Vide Evivence, 9. 


HEIRS—HEIRS OF THE BODY, &c. 


Vide Lomration ry Remarnver in Cuatrets, 1. 


HOMICIDE. 

1. Where, in a trial for murder, it appeared that twe persons had formed 
the purpose of wrongfully assailing the deceased, and one of them, in fur- 
therance of such purpose, with a deatily weapon, and without provoca- 
tion, slew him, it was held that both were guilty of murder. State v. 
Simmons, 21. 

2."The'character of the deceased, as ‘a’ general rule, is not involved in the 

"§8stie of murder, and is, therefore, inadmissible. State v. Hogue, 381. 








INDEX. 607 


3. Where it appeared that the prisoner had prepared a deadly weapon, with 

an intention to use it, incase he got into a fight with the deceased, and 

. went to a particular place for the purpose of meeting with the deceased, 

and of having a conflict with him, it was held to be murder, and not 
man-slaughter. bid. 

4. If two engage in a fight mutually and suddenly, and one kills with a 
deadly weapon, it is but man-slaughter, and ordinarily, it is not material 
which makes the first assault. State v Floyd, 392. 

5. Jt seems, that when it is necessary for the accused to account for the fact 
that he began a sudden mutual affray with the use of a deadly weapon, 
in order to repel the inference of malice arising from that fact, he may 
show that his adversary was a powerful, violent and dangerous man.— 
Ibid. 

}. In a case of homicide, in order to entitle the accused to the benefit of 
the rule reducing a killing to manslaughter, on account of an assault up- 
his wife with intent to commit a rape, or for adultery, it must appear that 
he detected the act in its progress, and slew the wrongdoer on the spot; 
to slay one after such a wrong has transpired, upon subsequent informa- 
tion of the fact, is murder in law.” State v. Neville, 424. 

7. Whether an instrument or weapon be a deadly one, is, at least generally 
speaking, for the decision of the Court. State v. West, 505. 

8. An instrument, too, may be deadly or not according to the mode of us- 

ing it, or the subject on which it is used. bid. 

The actual effects produced by the instrument may aid in determining its 

character, and in showing that the person using it ought to be aware of 

the danger of thus using it. Ibid. 

10. Hence, it was held that an oaken staff, near three feet long, of the di- 
ameter of an inch and a-half or two inches, with which three blows 
were stricken upon the head of a man while drunk and unawares, shat- 
tering the bones of the head, and rupturing the interior vessels of the 
brain, was a deadly weapon, and a killing by the use of it in that way, was 
murder. bid. 

Vide Jupcr’s Cnares, 1, 2, 7, 9, 10. 
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INDICTMENT. 
Where the name of the owner of a slave was set forth in a bill of indict- 
ment against one for unlawfully trading with such slave, it was held ne- 
cessary to prove it as laid. State v Johnston, 485. 





Vide Srature or Liirations, 1. 


INJUNCTION. 
Vide Manpamvs, 1. 


INJURY OF ONE SERVANT BY ANOTHER. 
A master is not liable, in damages, to one servant, for injuries arising from 
the negligence of a fellow-servant, engaged in the same employment, pro- 





















vided, he (the master) has taken reasonable care to associate him with 
«persons of ordinary skill and care. dipreay/sev anget pipettes 
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is not liable under the 104th section of the 34th chapter of the 
aca! Code, for injuring stock within his own field which is enclosed 
and under cultivation. State v. Waters, 276. 
Necuicence, 3, 6. 


INSANITY. 

L, Where hereditary insanity is offered as an excuse for crime, it must ap- 
pear that the kind of insanity proposed to be proven, as existing im the 
prisoner, is no temporary malady; but that it is notorious, and of the 
same species as that with which other members of the family have been 
afflicted. State v. Christmas, 471. 

2. Every one is presumed to be of sound mind, until the contrary is proved. 
State v. Starling, 366. 

3. On questions of sanity, the rule as to reasonable doubt does not apply, 
but it is for him that alleges insanity, to prove it as other material alle- 
gations are proved. bid. 

INSOLVENT. 

1, Where, to a schedule filed by an insolvent debtor, a creditor alleged in 
his specifications, that two notes had been fraudulently transferred to se- 
cure a feigned debt, and the jury found these allegations to be true, 
whereupon the debtor filed a new schedule, admitting that the debt, se- 
cured, was feigned, but to acquit himself of the fraud, alleged that the 
trustee had run away with the funds, and he surrendered all claim upon 
the trustee; it was held that the creditor was entitled to make sugges- 
tions of fraud, and to have an issue as to all the matters set out in the 
new schedule concerning the fraudulent transfer of these notes. Furrar 
v. Redwine, 143. 

2. The extreme sickness of the principal in an insolvent bond, and the sick- 
ness of the surety, whereby they were both unable to attend the Court 
to which the bond was returnable, furnish no reason why a judgment 
rendered against them on such a failure, should be set aside as being void. 
Osborne v. Toomer, 440. 

3. Where one was in close custody for costs, and gave notice to the clerk 
of his intention to take the oath of insolvency, and the clerk appeared 
and tendered an issue of fraud, whereupon the proceedings were sent to 
the Superior Court, in which the costs had accrued, it was held that un- 
der the 59th chapter of the Revised Code, such issue was properly tria- 
ble in that Court. State v. Carroll, 458. 

4. Where a defendant gave a bond under the insolvent act, and while heis 
at large by virtue thereof, he is not entitled to his discharge on account 
of the fact that the ca. sa. is voidable; nor can he move, under such cir- 
cumstances, to quash the proceedings on that account. Bryan v Brooks. 
580. 
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INSURANCE, «< « moot tals) ocd babar 

1, Where specific descriptions of hegnanintey lint speultehiie teaiaeinn of 
an insurance office which are referred to, and incorporated as da gt 
conditions of the policy of insurance, it was held that the supp 
an immaterial fact, does not invalidate the policy. Whitehurst v. Figette 
ville Mutual Insurance Company, 352. 

2. The failure of the insured to repair a defect in the property, arising after 
the contract was made, unless he be guility of gross neglect, does mot 
work a forfeiture of the plaintiff's right to recover on the policy. / Zid. 

3. Losses arising from bona fide efforts to extinguish the fire, such as wetting 
and soiling goods and losses by theft, consequent on their removal, are 
fairly within the contract to insure against fire. bid. 

4. Where, by a policy of insurance, the life of a slave was insured for five 
years absolutely, without requiring the payment of the annual instalment 
as a condition of the defendant’s liability, it was held that the insurance 
money, for a loss, was not forfeited by a failure to pay such instalment. 
Woodfin v Insurance Company, 558. 

. Where a party became a member of a mutual insurance company by ta- 
king out a policy, it was held that he thereby assented to, and became 
bound by, the by-laws then in force, and one of these requiring that a 
particular account, on oath, of the circumstances of a loss should be giv- 
en forthwith to the company, it was he/d that no action could be sustain- 
ed for such loss, without furnishing such account within a reasonable time 
—although this provision was net embodied in the policy. bid. 


INTERLINEATION. 
Vide Witt, Execution or 


INTEREST. 
Vide Orricr JupGMENT. 
INTEREST OF REMAINDERMAN IN CONTRACT MADE BY A LIFE- 

OWNER. 

The-remainderman of an estate in a slave, is not entitled to sue on a con- 
tract made by the tenant for life, with a hirer, for the protection of the 
slave's life, he being no privy thereto, and no part of the consideration 
having moved fromhim. Bogle v. North Carolina Rail Road Company, 
419. 

INVENTORY. 
Vide Exrcvuror, 2. 
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ISSUE OF FRAUD. 
Vide Intonvent, 1, 3. 


JEOFAILS, STATUTE OF 
Vide Consraste, 3. 


JOINDER OF PLAINTIFFS. 
Vide Preapine, 1, 3, 4. 
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JUDGES. CHARGE. 
1. Where,a Judge, in-his instructions to the jury, asked with emphasis, and 
in an animated tone, where was the evidence to establish a particular fact, 
it will be taken that he meant to deny that there was any such evidence. 
State v. Simmons, 21. 
2. ‘Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, it was held legitimate for the Judge to direct 
# the’ attention of the jury to the fact, that they were fellow servants 
of the prisoner, and that he might illustrate the matter by comparing 
it to cases of persons nearly related in blood. State v. Nat, 114. 
3. Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 






ding Judge may, with propriety, comment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. bid. 

4. Where the instructions given by the Court, could not, in any degree, 
prejudice the cause of the exceptant, even if erroneous, it is no ground 
for a venire de novo. Hobbs v. Outlaw, 174. 

5. Wherever a Judge, trying a suit, is called upon to charge upon a distinct 
point of law, it is his duty to do so explicitly, and it is error to mix it up 
in his instructions, indistinctly, with other points of the case, or leave his 
views of the point to be gathered from inference. George v. Smith, 273. 

6.. Where a Judge, in the progress of a trial, erroneously decided against 
the reception of evidence as to a certain fact, but afterwards, in giving 
instructions to the jury, told them to consider the fact as proved, and to 
give the party, offering it, the full benefit of it, in making up their ver- 
dict, it was held not to be a ground for disturbing the verdict. Morehead 
v. Brown, 368. 

7. It is error in a Judge, in a trial for murder, to make a hypothesis omit- 
ting the leading fact which goes to the exculpation of the accused. State 
v. Floyd, 392. 

8. Where the instruction prayed for by counsel is substantially given, 
though not in the prescribed words of the request, there is no ground to 
except. Burton v. March, 409. 

9. An erroneous remark of the Judge upon the weight of evidence, that 
ought not to have been admitted at all, is not a ground for disturbing a 
verdict. State v. Neville, 424. 

10. Where a Judge virtually and substantially gives the instruction to the 
jury which a party is entitled to, it is not error for the Court to refuse, at 
another stage of the trial, to give the same instruction in a different form. 
Lbid. 

11. Where the witnesses on one side of a controversy made out a case of 
culpable negligence, and the witnesses on the other side showed that the 
act complained of, was the result of inevitable accident after all the usual 
precautions had proved in vain, it was held not to be error in the Judge 
to leave to the jury to decide the case according to the weight of evi- 
dence on the one side or the other. Montgomery v. Rail Road Co, 464. 
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12. Where counsel call upon a Judge to give instructions, which the case 
P g gi 
reqtires, and he refuses to-do 'so, it is error. State v. Christmay 471. 
Vide Damaces, 7; Lipet. 





JUDGMENT. 

Where a judgment of nonsuit has been rendered in the Superior Court, up- 
on the ground, that the facts did not justify a recovery, in which it ap- 
peared to this Court, there was error, but that there was error also in the 
record proper of the plaintiff, in respect of parties, it was Aeld that the 
Court was not bound to look to the sufficiency of the whole record and 
pronounce judgment on it, for that it might be perfected by an amend- 
ment, before such judgment was necessary. Caroon v. Rogers, 241. 
Vide Lecirimarion, 1. 


JUROR—CHALLENGE TO 

1. Where, upon the trial of a capital case, the scrolls containing the names 
to the special vente had ou them the surnames of the persons, written in 
full but the christian names were only indicated by initial letters, no ob- 
jection being made on this account when the scrolls were placed in the 
hat to be drawn, it was held that this formed no ground of challenge to a 
juror. State v. Simmons, 309. 

2. A challenge to ajuror propter affectum involves a question of law, as 
well as of fact, and its wrong decision by the Judge, can be appealed 
from. Sehorn v. Williams, 575. 

3. It is good cause of challenge to a person tendered in a civil ease, that his 


father-in-law is surety for the prosecution. Ibid. 


JUSTICES JUDGMENT. 

1. Where the judgment, entered by a single magistrate, is susceptible of 
two constructions, that is, whether it was intended as a judgment in the 
defendaut’s favor, on the merits, or, simply, for the costs as in case of a 
nonsuit, it is proper to hear evidence in explanation. Carr v. Woodlef 
400. 

Where the entry by a justice of the peace, trying a warrant on a former 

judgment was “dismissed at the plaintiff's cost,” and in explanation, he 
swore that on the trial before him, the judgment sued on, was produced 
and considered by him—that he was of opinion that the same was vaca- 
ted by the entry of an appeal on it—that for that reason, he made the 
entry, and that he intended it to be final between the parties, it was held 
that the Judge was right in instructing the jury, if the evidence was be- 
lieved, it showed that the judgment was on the merits, and conclusive.— 
Ibid. 


JUSTICES OF THE PEACE. 


Vide Srayine an Exectrtion. 


to 


JUSTICES APPOINTING A GUARDIAN. 
Vide Crxzrks, 6. 
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_. Wide Srarurs, or Laarzations, 9. 
LEGITIMATION. 

1. The judgment of either the County or Superior Court, upon the subject 
of legitimation is conclusive; so that the propriety of it cannot be called 
in question collaterally. Craige v. Neely, 170. 

2. The Act of 1838, concerning the legitimating of children, did not repeal 
the former legislation on that subject. Se, it was held that a married 
man, notwithstanding such act, could have his issue legitimated, where 
the mother had left the State. bid. 

3. A private act of the Legislature is in the nature of an assurance at com- 
mon law, and must depend upon the consent of persons in esse whose 
property is to be affected by it. Lee v. Shankle, 313. 

4. A private act of the Legislature declaring a bastard to be legitimated, 
and to be the heir and next of kin of a particular person, by implication 
excludes the idea of his being the lawful heir or next of kin of any other 
person. Ibid. 


LEGITIMACY. 

A male and female slave intermarried, with the consent of the owners, in 
the form usual among slaves; afterwards, the male slave was emancipa- 
ted, and purchased his wife; they then had born to them one child; the 
female slave was then emancipated, and, still living as man and wife, but 


without any further ceremony passing between them, they had several 
other children; it was held that neither the first nor the others of these 
children were legitimate; so as to take as tenants in common with legit- 
imate children of the father by a second marriage. Howard v. Howard: 
235. 


LIBEL. 

A letter written and sent to the plaintiff, charging him with trying to de- 
Jraud the defendant for a long time, and with having done so as much as 
lay in his power, and containing, besides, angry and threatening language, 
and forbidding all intercourse between them, was held proper to be.sub- 
mitted to the jury to determine whether the language was intended in a 
sense injurious to the plaintiff, and the Court had no right to assume, on 
the trial, that the writing was not a libel. Simmons v. Morse, 6, 


LIMITATION IN REMAINDER IN CHATTELS. 

1, Where slaves were limited, by deed, in 1844 to A, her heirs and assigns, 
and in case the said A should die before she has an heir of her body, then 
B shall have and possess the same, as though they had never been given as 
aforesaid to A, it was held that on the death of A without having had 
issue, the limitation to B was valid. Holton v. McAllister, 12. 

2. Where an estate in slaves was given by will, to one for life, with a limi- 
tation over to another, and the executor assented to the estate of the first 
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taker, his assent to both gifts, in succession, wil? be implied} ‘and the re- 
pudiation of the legacy by the first taker, was heli not to. do away the 
effect of the executor’s assent to the succeeding gift. Hotchkiss v, Tho- 
mas, 537. 

3. A limitation over of a chattel interest, after the expiration of a life-estate, 
is not, strictly, a remainder, but an interest in futuro, created by an ex- 
ecutory devise ofa distinct property, and the rule, that the assent to one, 
is an assent to the other, is not founded on the idea that the two interests 
constitute one estate, but because, it being the executor’s duty to assent 
to both, it will be considered as:having been made to both, necessarily, 
unless restricted to one alone. Ibid. 

4. It would seem where the taker of a life-estate in a chattel under a will, 
had no other title than that derived from the will, and the executor’s as- 
sent, and he accepted the possession as a legatee, that he could not be 
allowed to set up a merely pretended title in opposition to the executor, 
and the ulterior donee. bid. 





LIVERY STABLE-KEEPER. 
Vide Neauicences, 2. 


MAIL. 
Vide AMERCEMENT. 


MALICE. 
Vide Evivence, 21, Homrerne, 5. 


MANSLAUGATER. 
Vide Homicrpg, 4, 5, 6. 





MANDAMUS. 

1. Where, to a writ of alternative mandamus, the defendant exhibited a bill 
in equity, alleging an equitable defense to the demands of the plaintiff, 
and praying for an injunction to restrain him from prosecuting the writ, 
and asked that that might be received as a recurn to the writ, it was held 
not to be error in the Court to refuse the injunction, and to order the de- 
fendant to make return. Neuse River Navigation Company v. Commis- 
sioners of New-Berne, 204. 

2. The proper order in a mandamus, seeking payment from justices of the 
peace for work done, for the county, under a contract, which they were 
empowered to have made, and which was made by commissioners ap- 
pointed by them, is that they pay, and not that they be required to lay 
taxes, &c. McCoy v Justices of Harnett, 488. 

3. The justices of a county are presumed to know the statute in relation 
to their county site, and the acts done in pursuance of the same.— 
Ibid. 

4. Where oné of the stipulations of a contract for making a public building, 
was that the work was to be done under the direction of a superintend- 
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ent, and payments were to be made monthly on the production of his es- 
timates and certificates, after the entire work was completed, approved 
and accepted, it was held unnecessary to do more than to set forth in a 
petition for a mandamus, that the work had been done under such super- 
intendent, and his estimates, &c., had been presented, but were disregard- 
ed by the justices appointing him, and payment refused on other grounds. 


MARGINAL LANDS. 
Land lying between the high and low water lines of the tides of the ocean 


or a navigable stream, is not subject to private appropriation, under the’ 
Acts authorising the entry and grant of lands by the State. Ward vy. 
Willis, 183. 


MEMBERSHIP. 


Vide Corporation, 3; Insurance, 5. 


MARRIAGE. 


1. Cohabitation, reputation, and a general recognition of a male and female 
as man and wife, are competent evidence to prove a marriage in all civil 
actions, except for crim. con., and where a marriage has been found by a 
jary on such evidence, it is sufficient, in law, to defeat all rights under a 
second marriage entered into during its existence—though the second 
marriage may have heen formally solemnised and proved by direct evi- 
dence. Archer v. Haithcock 421. 

2. The statute expressly makes it a felony for the offending party to mar- 
ry after a divorce, “his or former wife or husband being alive,” and such 
marriage is null and void. Calloway v. Bryan, 569. 

3. It was held, therefore, that the administrator of a husband, who had 
married a woman so offending, could not recover of her, property, given 
to her during the existence of such unlawful marriage. bid. 

Vide Evivence, 9; Leerrmacy. 


MARRIAGE OF INFANT FEMALE. 

1. The forfeiture, under the act of 1820, for marrying a female under the 
age of fifteen, arises, not from the offense simply, but from that, and a 
conviction following in due time. Ludwick vy. Stafford. 109. 

2. The 12th section of the 68th chapter of the Rev. Code, requiring a cer- 
tificate in case the parent or guardian of a female lives without the State 
before a marriage license shall be issued, is not confined to the case of 
females under fifteen, but applies to all under twenty-one years of age. 
Caroon v. Rogers, 240. 

3. The penalty of $1000, given in the 13th section of the 68th chapter of the 
Revised Code, cannot be recovered in the name of the father of the in- 
fant female, but must be sued for in the name of the State. bid. 


MASTER'S SALE. 
A bidder, at a sale of a clerk and master in equity, may assign his bid, and 
a deed to such assignee passes the title. Campbell v Baker, 255. 
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MASTER AND SLAVE. 
Vide Stave. 


MINUTES OF COURT. 

Clerks, during the term of court, can only make short minutes from which 
they must make out their more formal record out of term time, and they 
are at liberty to put all orders and judgments in proper form. Osborne 
v. Toomer, 440. 


MISDEMEANOR IN OFFICE. 


Vide Trrat—Conpvcrt or. 


MISJOINDER OF PARTIES. 
Vide Preanina, 3, 4. 


MONEY RECEIVED ON ILLEGAL CONSIDERATION. 

Where a sub-agent received from the general government a pension, under 
an agreement with the pensioner, that one half of it was to be paid to 
the agent’s principal, at Washington City, and before any demand or ob- 
jection on the part of the pensioner, one half was accordingly paid to 
such agent, it was Ae/d that no action would lie for its recovery from the 
sub-agent. Bridgers v. McNeil, 311. 


MONTH. 


An agreement to forbear the collection of money for “twelve months,” 
means twelve calendar months, Satterwhite v. Burwell, 92. 


MUTUAL DEALING. 
Vide Sratvre or Lumrrations, 8. 


NAMES OF PERSONS. 


In all cases, where there are two persons, having the same name, the elder 
is presumed to be meant when there is no addition to the name. Stevens 
v. West, 49. 

Vide InpictMENT. ; 


NEGLIGENCE. 


1.. Where, in an action against a carpenter for the negligent use of fire, by 
which a house, on which he was working, was destroyed, the question 
was, whether the plaintiff had assented to, and approved of, the manner 
in which he had used the fire, it was he/d that the facts, that the fire was 
made at a place where the plaintiff’s agents, with his knowledge, and 
without objection, had several times made it, and that he declared the 
burning of the house to be an accident, for which he did not blame the 
defendant, were some evidence to go the jury. Jordan v. Lassiter, 130. 

. Where the keeper of a livery stable permitted the owner of certain hors- 
es to go into the stable, at a late hour of the night, and take them out, in 
consequence of which, a horse belonging to the plaintiff made his escape 


to 
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and was lost,.either by passing out with the other horses, or afterwards, 
a part of the door being left open, it was held that the owner of the sta- 
ble was liable for such loss. Swann v. Brown, 150. 

3 Where it appeared that the train of a Rail Road was running at a great- 
er than usual speed, upon a straight part of the road, in the day time, 
and that one of several cattle, that were feeding near, and crossing the 
road, was killed by the locomotive, it was held to be negligence, that the 
speed of the train was not lessened, nor the usual mode of driving off 
stock by the blowing of a steam whistle resorted to. Aycock v. Rail 
Road Company, 231. 

4. It does not amount to negligence in the hirer of a slave so as to subject 
him for an injury occasioned by the slave's falling from a railroad train, 
that the hirer gave him a pass to travel on the train, although he knew 
that the slave was addicted to getting drunk. George v. Smith, 273. 

5. Where a bailee to store cotton for hire, permitted it to be with the ro- 
ping off, the bagging torn, the cotton loose, and the under bales in the 
mud, whereby it was much injured, it was held to be a want of ordinary 
care. Morehead v. Brown, 368. 

6. Where a beast on a rail road would not be driven off from the track by 
& person trying to do so, and could not be scared off by the steam-whis- 
tle, the engineer striving with all his might to arrest the progress of the 
train before it reached it, but it wus run over and killed; it was held not 
to be negligence so as to subjeet the company. Jfontgomery v. Rai] 
Road Company, 464. 

. Where a horse loaned by plaintiff to defendant, was carried to defend- 
ant’s house and placed in the common horse lot, so used for many years: 
though it was somewhat slanting, and the horse, being nearly blind, and 
the weather being wet, slipped and fell upon a stump, breaking its thigh, 
it was Aeld that these facts did not import such negligence as to render 
defendant liable for the loss of the property. Fortune v. Harris, 532. 
Vide Batment, 3, 4; Common Carrier, 3,4, 7; Insurance, 2. 


oq 


NEGOTIABLE PAPER. 

1. A bond or sealed note made payable to A B, or bearer, can only pass by 
a delivery to, and an assignment by, the obligee, under the statute, Re- 
vised Code, ch. 13, sec. 1. Gregory v. Dozier, 4. 

2. Where A was indebted to B, and drew a note negotiable and payable 
at a bank, which was endorsed by C and D for the accommodation of 
the maker, and delivered to the creditor of A, by whom it was endorsed 
to E for a valuable consideration, it was held that the latter could recov- 
er against the maker of such note, or any of the endorsers thereon, al- 
though the same had never been discounted at the bank, nor for such 
purpose. Ray v. Banks, 118, 

3. Although notes and endersements, as simple contracts require a consid- 
eration, it has long been held that they import a consideration prima fa- 
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cie, so ag to.throw the onus on the other side to shew the want of a@con- 
sideration. McArthur v. McLeod, 475. 

4. Where one signs a note in blank and delivers it to another to be filled 
up and used by him, the party is bound to others, to whom it has come 
in the course of business, by the note as filled up, just as he would have 
been, if it had been.in full before his signature. bid. 

5. Where a note is given for a real business transaction, although it may be 
expressed to be payable at a bank, it is nevertheless negotiable in the 
market generally. It is only restricted when it appears on the paper to 
be negotiable at a bank, and no where else. bid. 


NEW TRIAL. 
Vide JupGMENT. 


NON-RESIDENTS. 


Vide Srarvre or Limrrations, 3. 


NOTICE. 
Vide Common Carrier, 6; Deposition, 1; Guaranty; Insurance, 5. 


NUDUM PACTUM. : 

Where a party had sold and delivered an article of a stipulated quality, and 
at a given price, an agreement to warrant it of a better quality, without 
any further consideration, was held to be a nudum pactum. McDugald 
v. Afekadgin, 89. 


NUISANCE. 

1. Upon a charge for keeping a disorderly house, where it appeared that 
the defendant lived in the country, remote from any public road, and that 
load noises and uproar were often kept up by his five sons, when drunk, 
whom he did not encourage, (save by getting drunk himself) but would 
some times endeavor to quict, by which disorder, only two families, in a 
thickly settled neighborhood, were disturbed, it was held not to amount 
to a common nuisance. State v. Wright, 25. 

2. Where it was proved that a hog*had killed one chicken and attempted 
to kill another, and being found seventy-five yards from where the de- 
fendant’s chickens usually ran, was destroyed by him, it was held to be 
error to leave it to the jury, whether the hog was of a predatory charae- 
ter and had the reputation of “a chicken eating hog,” and to instruct 
them, that if such was the fact, any one had a right to destroy it asa 
public nuisance. Morse vy. Nixon, 293. 


OFFICE-JUDGMENT. 

A judgment by default upon a specialty, for the want of a plea, entered by 
the Clerk in Court, upon his ealculation of interest, was held to be an of- 
fice judgment, and that the Court possessed the power to correct a mis- 
take in the Clerk's calculatifh of interest, at any time, upon motion.— 
Grigin v, Hinson, 154. 

3 
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OFFICER PAYING THE DEBT HE HAS TO COLLECT. 

1. Whether an officer, who has a judgment and exevution in his hand, and 
who made default in the collection, so as to subject him to an action, is 
at liberty to pay the amount to the creditor, and, treating the matter as 
a purchase, have the debt collected for his own use,—quere? Howard 
v. Stutts, 372. 

2. Where a constable, to relieve himself from liability for failing to collect 
a judgment in his hands, paid it off to the plaintiff, and then put it into 
the hands of another constable to be collected for himself, it was held to 
be some evidence that he had purchased it. Garrow v. Maxwell, 529. 

3. Held further, that the former constable might well declare, as relator, 
against the latter, on his bond, for failing to collect the money. bid. 


OFFICIAL BOND. 

Where the money and property of an infant, without a guardian, was or- 
dered by a decree of the County Court to be paid over to the clerk of 
that court, to be by him invested and managed, under the direction of 
the court, to the use of the infant, it was held that such clerk and his 
sureties were liable on the official bond in force at the time of the making 
of the decree, independently of the time when the property was receiv- 
ed. Latham v. Fagan, 62. 

Vide Cierks, 6; Constabze, 2. 


ONUS PROBANDI. 
Vide Batment, 2. 


ORDINARY CARE. 

Where a bailee, to store and keep cotton, for hire, permitted it to remain 
with the roping off, the bagging torn, the cotton loose and the under 
bales in the mud and water, so as to become stained, and much of it de- 
stroyed, it was held to be a want of ordinary care, which made the de- 
fendants liable for damage to the commodity. Morehead v. Brown, 368. 

Vide Barument, 3, 4; Necuicence (througout.) 


ORDINANCE OF A TOWN. 

A town ordinance, forbidding a person, coming from a place infected with 
small-pox, from entering such town, was held to embrace those persons, 
only, who left such infected place after the passage of the ordinance and 
came immediately to such town. Commissioners of Salisbury v. Powe, 
134. 


OVERSEER. 

1, It was held to be a good ground for discharging an overseeg that he as- 
sumed to control the slaves in his charge against the known wishes and 
positive commands of the owner. Jane Phillips, 455. 

2. Where an overseer acts so badly as to compel his employer to dismiss 
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him before the time is out, for which he contracted to serve, he is not 
entitled te recover anything for the services rendered previous to such 
discharge. bid. 

3. Where an overseer was discharged for sufficient cause, and the employer 
offered to pay him pro rata for the time he had served, which he refused 
to take, it forms no reason why he should recover the same afterwards, 
Ibid. 


PARTIES. 
Vide Crerxs, 4; Esectaent, 2. 


PARTNERS. 


1. Where one partner used the effects of the firm in the payment of his 
private debt, it was held, in a suit for the price of these effects, not to be 
error in the Court to instruct the jury, that if the other party assented to 
the settlement, or subsequently agreed to it, it was a bar to the recovery. 
Carter v. Beaman, 44. 

2. Where it appeared that each of the partners of a firm was in the habit 
of using the debts of the firm in satisfaction of his private debts, and en- 
tries of such facts duly made upon their books, it was Held, in an action 
by the firm, for the price of goods thus disposed of, that this habitual 
mode of dealing was proper evidence to repel the existence of fraud in 
such disposition, and to create a bar to a recovery for such goods, bid. 

. Held further, that the payment of a debt of the firm, subsequently cre- 
ated, to the defendant by the complaining partner, was competent evi- 
dence to the same effect bid, 

. Held further, that the declaration of the offending partner was also com- 
petent. bid. 

. A bond made by one of the partners of a firm, for goods sold and deliv- 
ered, may be evidence of the time for payment, or of the amount, (as any 
other’statement of one of the partners would be,) but it certainly does 
not amount to plenary proof of the consideration so as, of itself, to enti- 
tle the plaintiff to recover for goods sold and delivered. Fronebarger v. 
Henry, 548. 

Vide Preapixe, 3; Protest. 


te 
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PATENT DEFECTS. 
Vide Deczrr, 1, 2. 


PAYMENT INTO COURT. 
Vide TenpEr. 


PAYMENT—ENTRY OF ON A BOND. 
Vide Prerscumprion FROM LAPSE OF TIME, 


PENSION. 
Vide Mongy RECEIVED ON ILLEGAL CONSIDERATION. 
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PERFORMANCE. 

A covenant to pay a sum of money in a good note on demand, is not met 
by an offer to deliver to the covenantee a sealed instrument, payuble 
twelve months after date, made by strangers to a stranger, or bearer, and 
not endorsed. Gregory v. Dozier, 4. 


PERSONAL IDENTITY. 
Vide PresuMPTION ARISING FROM NAMES. 


PETITION. 


Vide SALE FOR DEBT OF ANCESTOR. 


PLEADING. 

1. For an injury to the wife's land after coverture, she may join with her 
husband in an action of trespass, and both may join with other tenants 
in common, for the same injury to their joint property. Deans v. Jones, 
230. 

2. Where, under a proceeding by a warrant, given by the 17th chap. sec. 
7th, of the Rev. Code, upon an appeal to the Superior Court, a verdict 
was taken for the value of an animal killed on a railroad, it was held that 
it was too late to take the objection in this Court, that the judgment of 
the justice of the peace was rendered without a valuation of the animal 
by freeholders. Aycock v Rail Road Co., 232. 

3. In an action by two joint owners of a vessel against a captain for negli- 
gence and delay in making a voyage, it was held that upon the death of 
one of them, the right to carry on the action survived to the other plain- 
tiff, and that it was a misjoinder to bring in the executor of the deceased 
partner. Bond v. Hilton, 180. 

4. It was held further, that as the misjoinder appeared on the record, it was 
error to order a nonsuit, but that the objection should be taken by de- 
murrer, writ of error, or motion in arrest of judgment. bid. 

5. The allegation of a contract made with jive, who are plaintiffs, is not 
supported by proof of a contract made with ¢hree, and the variance is a 
ground ofnonsuit. Murray v. Davis, 341. 

6. Where there are two counts in a declaration, and evidence given on 
both, and a general charge by the Court on the facts applying to each 
count, a general verdict on both counts, is not erroneous, Morehead v. 
Brown, 367. 

7. Where the vendor and purchaser of a tract of land, entered into a cove- 
nant that the latter should pay a sum certain at a given day, and the 
seller make title whenever the money was paid, it was held that the sell- 
er, in order to entitle himself to recover the purchase money, was bound 
to aver his readiless and ability to make title on the day set for payment 
of the money. Hardy v. McKesson, 554. 


Vide Waste; Orricer payine psst, 3. 












































POLICY OF INSURANCE, 
Vide Insurance, 1, 4. 


POSSESSION. 
Vide Srarure or Limrrations, 4; ADMINISTRATOR. 


POWER. 
Vide Cuzroxer Lanps, 


PRACTICE. 


1. A judgment by default upon a specialty, for the want of a plea, entered 
by the clerk in Court, upon his calculation of interest, was held to be an 
office judgment, and that the Court possessed the power to correct a mis- 
take in the clerk’s calculation of interest, at any time upon motion. G@rif- 
fin v. Hinson, 154. 
Where, under a proceeding, given by chap. 17, sec. 7, of the Rev. Code, 
the warrant recited an injury by a railroad company, and commands that 
the body of a director, named, should be taken; after Judgment against 
the company, and an appeal taken by it, it was held untehable to say, 
that the suit was against the director and not against the corporation. — 
Aycock v Rail Road Company, 232. 
3. In an action upon the guaranty of a note, the note itself must be pro 
duced on the trial, or, its absence properly accounted for; and the trans- 
cript of the record of a judgment against the maker of the note obtain- 
ed in the court of another State, will not be evidence of the existence 
and contents of such note. Casey v Williams, 578. 
If, according to the practice of the Courts of the State, where the judg- 
ment was obtained, the note itself cannot be withdrawn, upon leaving a 
copy, then, secondary evidence of its existence and contents will be ad- 
mitted in our courts. bid. 
Vide Writ or Error; Ixsoivent, 2, 4; Jupce's Cuarer, I, 2, 4, 5, 6, 7, 8, 
9, 10, 12; Necotrante Paper, 4; Payment rnto Court; JuroR—cHAL- 
LENGE OF, 1, 2, 3. 


bo 
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PRESUMPTION FROM LAPSE OF TIME. 

1. Where it appeared that a credit was entered on a bond within ten years 

before the suit was brought, by the obligee, who died also before:the ten 

years had expired, it was Held proper evidence to go to the jury, to re- 

but the presumption of payment arising from the lapse of time. Wiél- 
liams v Alexander, 137. 

2. A presumption of a deed arising from twenty years adverse possession, 
will not be rebutted by the fact of the heir’s being under disability at the 
death of the ancestor, where such lapse of time had begun to run against 
the ancestor in his life-trme. Seawell v. Bunch, 195. 

3. Twenty-one years continued possession of land, the title of which, is 

passed from the State, begun by A as purchaser from B, and held through- 
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out by him (A) as the owner, creates the presumption of a conveyance 
to him, A, from any and all persons. Freeman v. Loftis, 525. 
Vide Srarute or Liwrtations, 9. 


PRESUMPTION FROM COLOR OF PERSON. 


A presumption arises from the fact of a person's being black, that he is a 
slave. Brookfield v. Stanton, 156. 


PRESUMPTION IN FAVOR OF OFFICIAL ACTS. 

Where a constable levied an attachment on real estate, and the same afte: 
judgment of condemnation by a justice having jurisdiction of the amount, 
was returned to Court, where an order of sale was made, it was held that 
an irregularity as to the form of the process in respect to the day of its 
return was cured, and that advertisement was to be presumed, upon the 
principle, omnia prasumuntur, &c. MfeLane v. Moore, 520. 


PRESUMPPION AS TO NAMES OF PERSONS. 

There is no presumption, in law, that one bearing the name of the son of a 
person seized of land, is the heir, or one of the heirs of a particular an- 
cestor, but the question of identity is one of fact, to be determined by 
the jury upon the concomitant circumstances, such as the identity of 
name—residence of the claimant, and that of the other members of th: 
family. Freeman v Loftis, 525. 


PRESUMPTION ARISING FROM ACTS AS A FREEMAN. 


1. Where it was found that the maternal grand-mother and mother of the 
plaintiff had once been slaves, but for thirty years, and more, had been 
regarded and treated as free persons, it was held to be proper for the 
Court to instruct the jury, that they ought to infer their emancipation in 
some mode prescribed by law. Brookjfield v Stanton, 156. 

2. Where a person was born free, no length of illegal and usurped domin- 
ion over him, can make him a slave bid. 

Vide Emancipation, 2; Free Necro; Evinvence, 16. 


PRIVITY OF OWNERS OF PERSONAL PROPERTY. 
Vide Interest or Remarnperman, Xc. 


PRIVY EXAMINATION. 
Vide Feme Covert, 1, 2. 


PROFESSIONAL ADVICE. 


Vide Evivencer, 21. 


PROTEST. 
Where the protest of a notary public, stated that he presented a bill, which 
purported to be drawn on a firm, to A, one of the members thereof, it 
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was held to be evidence that A was a member of that firm, and that the 
presentment was properly made. lliott vy White, 98. 


PURCHASER WITHOUT NOTICE. 

Where the fraudulent donee of a tract of land, made a deed of trust of the 
same, to secure a debt for a third person, under which the land was sold 
for a valuable consideration, and without notice of the fraud, for which 
the purchaser gave his bond to the creditor and took the trustee’s deed, 
it was held that his coming to a knowledge of the fraud after such sale, 
and before such bond was collected from him, would not affect his title. 
Newlin v. Osborne, 128. 


PUBLIC BUILDINGS. 

1. Taxes ordered to be collected to build or repair court-houses, jails, Xc., 
under 30th chap., 1 sec. Rev. Code, are demandable and receivable from 
the sheriff by the Treasurer of public buildings, and not by the County 
Trustee. JfcKenzie v. Buchanan, 31. 

2. The treasurer of public buildings cannot proceed, in a summary manner, 
against a sheriff for failing to pay him taxes levied for the building and 
repairing of the court-house, &c., but he must do so by an action at law 
in the regular manner. bid. 


RAIL ROAD. 
Vide Necuicence, 3, 4, 6; Insury oF ONE SERVANT TO ANOTHER. 


RATIFICATION OF A WRONGFUL ACT. 


1. Where a party, having the money of a father in his hands for a fair and 
honest purpose, paid it to his son, fraudulently to assist him in abscond- 
ing, the mere fact that, in a settlement of accounts between the father 
and the assistant, the former allowed the latter’s bill for the money thus 
applied, does not amount to such a ratification as to subject the father.— 
Moore v. Rogers, 297. 

2. To subject a party for a tort by force of the maxim omnis ratihabitio, &c., 
it must appear that the act ratified, was of a nature to benefit the party 
sanctioning it. Ibid. 


RECORD OF THE COURT OF ANOTHER STATE. 
Vide Practice, 3, 4. : 


RECORD OF THE DELIVERY OF A PRISONER. 
Vide BENEFIT OF CLERGY. 


RECORD OF COURT—HOW MADE UP. 
Vide Minutes or Court. 


REGISTRATION. 
Vide Secret Mortaace. 


* 
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RELATOR. 
Vide Orricer PAYING DEBT. 


REMOVAL OF A DEBTOR. 

For one to go with an absconding debtor to a Railroad depot, where he took 
passage in the train, and to take his horse back to his residence, knowing 
of the debtor’s fraudulent intention to abscond, is such aiding and assisting 
as will make the party liable under the statute. Moss v. Peoples, 140. 


REPEAL OF AN ACT OF ASSEMBLY. 
Vide Leerrmarion, 2. 


REPLEVIN. 

In an action of Replevin, the Act, Rev. Code, chap. 98, sec. 3, directs that, 
where a slave, taken under the process, has been delivered to the plaintiff, 
and he fails to recover, either by being nonsuited, or by a verdict’s being 
rendered against him, there shall be an enquiry of the value of the pro- 
perty and of the damages for detention, and it was heldto make no dif- 
ference whether a nonsuit was ordered, because there was no caption, or 
because property, out of the defendant, was not proved. born v Waldo, 
438. 


RES GEST. 
Vide Evivence, 3, 7. 


RETAINER. 

To support the plea of retainer by an administrator or executor, it is prime 
facie sufficient for him to produce a bond or note, and prove its execu- 
tion by the intestate or testator, and the onus of proving a payment, or 
other matter of discharge, devolves on the opposite party. Moore v. 
Brown, 106. 


SATISFACTION. 
Vide Execution. 


SALE OF A FRANCHISE UNDER EXECUTION. 


1. A sale of the franchise of a corporation, under the 10th section of the 
26th chapter of the Revised Code, must be predicated on a bid for the 
entire sum demanded in the execution, with costs, and the only compe- 
tition allowed by said act, is, as to who will take the income for the 
shortest length of time, paying the whole debt and costs demanded in the 
execution. Taylor v. Jerkins, 316. 

2. Where, therefore, the bid was for a small fraction of the debt, though for 
a term far short of the limit of the franchise, it was held that the sheriff 
had no power to convey the franchise to the bidder. bid. 
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SALE UNDER A DECREE IN EQUITY. 


5. 


2. 


A decree of sale, upon the petition of infants, by their next friend, is valid. 
Campbell v.. Baker, 256. 

Where a married woman and her children, to whom an estate had been 
conveyed, jomed with the trustee in a petition for a sale of real estate for 
a reinvestment, the decree was, that the clerk and master should make 
the sale, whether or not the title of the trustee could thus be passed out 
of him, before the act of 1836, Rev. Code, ch. 32, sec 23, at all events, it 
would thus pass by force of that enactment. Jbid. 


SALE OF LAND FOR DEBT OF ANCESTOR. 


a 


to 


Where a petition to sell lands, at the instance of a guardian, alleges that 
the debt is that of the ancestor, for which the heir is liable, and the land 
is described by calling for co-terminous tracts, and the court adjudges, upon 
the evidence of a competent witness, that the matters alleged in the pe- 
tition are true, and an order of sale is predicated thereon, it was held that 
this was enough to support a sale. Bryan v. Manning, 334. 


2. Where the guardian, one of several joint owners of a tract of land, petition- 


ed for the sale of the whole of it, without noticing the existence of an- 
other tenant in common, it was held that a purchaser obtained title for 
the part of the petitioner, but that the sale was void as to the other 
moiety. bid. 


SALE OF SPIRITUOUS LIQUORS TO A SLAV#. 


Since the enactment of the Revised Code, selling spirituous liquor to a 
slave, without permission in writing, is contrary to law, even though the 
spirits be for the use of the master, and the slave was really directed to 
go for it. Page v. Luther, 413. 


SALE UNDER EXECUTION. 


1. 


te 


A constable, who sold goods under execution, and cried them off to one, 
to whom he gave time for payment, but retained possession of them, 
cannot recover on a count for goods sold and delivered. Wilson v. Os- 
walt, 566. 

In an action, by a constable, against one for failing to comply with the 
terms of an execution-sale, by paying for the goods bid off, where some 
of the executions were valid and others not so, but goods enough had 
been sold to satisfy all of them, it was held to be error to instruct the ju- 
ry, that if any one of the executions were good, it would sustain the sale 
of all the goods. Ibid. 


SCIRE FACIAS. 


Vide Frauputent ConveyYANce. 


SEALED OBLIGATION BY ONE OF A FIRM. 


Vide Parrnazrs, 5, 
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SECONDARY EVIDENCE OF A NOTE. 
Vide Practice, 3, 4. 


SECRET MORTGAGE. 
A bill of sale of property, absolute on its face, but intended as a mortgage, 


is void, as against a purchaser for valuable consideration, by force of the 
Rev, Code, ch. 37, sec, 22, (requiring mortgages, Xc., to be registered.) 
Dukes v. Jones, 14. 


SHERIFF. 


Vide Amercement; Execution. 


SLANDER. 


l 


— 


. Where it was not proved that any theft had been committed at ali, it 


was held not to be evidence to be left to a jury, that the party charged, 
was in a room alone with one asleep on a bed, in the day time, with 
money loosely in his vest pocket. Burton v. March, 409. 

t is competent, in an action for slander, for the plaintiff to prove that 
after the time when the theft was alleged to have been committed, th 
defendant continued upon friendly terms with him. bid. 


3. Good character can be given in evidence, by the plaintiff, in action of 


slander, as well to repel the evidence given to sustain the plea of justifi- 
cation, as to enhance the amount of damages; and that, whether the 
facts in issue are by the evidence left doubtful or not. bid. 


SLAVES. 


1. 


» 


Vv 


The act of 1854, Rev. Code, ch. 107, sec. 26, is to be received according 
to the import of its strong and general terms, and accordingly, a master 
cannot, now, arm his slave for any purpose. State v. Hannibal, 57. 

In such proceeding, the magistrate has no right to give judgment against 
the master for a fine. bid. 
ide Bariment, 2; Conrract, 3, 4, 5; SaLe OF SPIRITUOUS LIQUOR TO A 
SLAVE. 


SLAVE—DECLARATIONS OF. 


Vide WARRANTY OF SOUNDNESS. 


SLAVES GIVEN TO A CHILD. 


Vide Battment, 1. 


SPECIAL PROMISE. 


Vide Action. 


STATES—CORELATIVE RIGHTS BETWEEN CITIZENS OF THE 
SEVERAL. 


Vide AcTION ARISING BY ENDORSEMENT. 
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STATUTE OF LIMITATIONS. 


l. 


Lo 


Qe 


oo 


~ 


~ 


w 


A bill of indictment against a person by a wrong name, which is plead- 
ed to in abatement, and the plea found, is, nevertheless the same cause of 
action, and the elapse of two years is no bar to the prosecution. State 
v. Hailey, 42. 


. Being against the same person, the words of the statute providing a sa- 


ving of one year after the first prosecution shall have been abandoned, 
would have been asufficient reply to the plea of the statute, even if there 
had been a bar. bid. 


3. The act of 1848, Rev. Code, ch. 65, sec. 10, saving causes of action against 


non-residents from the operation of the statute of limitations, applies to 
causes of action existing at the time the act went into effect, provided 
they had not been barred by a previous act of limitations. Cox v. Brown, 
100. 

Where a slave was placed by a father in the possession of a daughter, 
and remained in such possession until the father’s death, after which an 
issue was made up to try the validity of his will, which pended for eight 
years, when the will was established, it was held that a demand made by 
an administrator pendente lite and a refusal, did not make the daughter's 
possession adverse to the rights of the executor proper, and he was not 
barred by three years possession, under such circumstances. Wooten v. 
Jarman, 111. 


5. Where a person was born free, no length of illegal and usurped domin- 


ion over him, can make him a slave. Brookfield v. Stanton, 156. 


. The act of limitations awto official bonds, Rev. Stat. ch. 65, sec. 8, bars 


the action for fines and forfeitures after six years, from the end of three 
months when he is bound to pay over, and not from the time when de- 
mand was made, ittle v. Richardson, 305. 


7. The bar of the statute of limitations is not repelled by the transmission 


of a draft by the debtor and its receipt by the creditor within the three 
years, the former not making any allusion to, or recognition of the account 
or any debt whatever. Hussey v. Burgwyn, 385. 

In order that one item’s being in date, shall have the effect of bringing 
the whole account within date, it must appear that there were mutual ac- 
counts between the parties, or an account of mutual dealings, kept by one 
with the knowledge and concurrence of the other. bid. 


. Where an estate was limited to one for life, remainder to a feme, who 


took husband during the existence of the life estate, it was held that the 
latter was not barred by the lapse, during the continuance of such cover- 
ture, of more than seven years of adverse possession, she having brought 
suit within the time allowed after discoverture. J/cLane v. Moore, 520. 
Vide Warranty or Trtte; GuaRANTy. 


SUBSCRIPTION—PAYMENT OF 


Vide Corporations, 5. 
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SURETY. 


Vide Banxxrvuprtcy. 


SWAMP LANDS. 
All the unappropriated swamp lands in this State were, by the acts of 1825 


and 1836, vested in “the Literary Boards” and the provision of entering 
and taking possession spoken of by the act of 1850, applies only to such 
lands as may have been forfeited for non-yegistration of the grants by 
which they were held under the act of 1836, or for the non-payment of 
taxes under the Act of 1842. White v. Perry, 198. 


STAYING AN EXECUTION. 
An acknowledgement of one, as a surety for the stay of an execution, 


taken by a magistrate in the absence of the judgment, entered on a sep- 
arate piece of paper and signed by the proposed surety, is invalid, and no 
execution can be issued thereon against such signer. Murray v. Edmon- 
ston, 515. 


SUDDEN AFFRAY. 


Vide Homicine, 4, 5. 


SUMMARY JUDGMENT. 


Vide Pustic Burpines. 


SUPERINTENDENT OF COMMON SCHQOLS. 
The Act of 1854, (Rev. Code, ch. 66,) on the subject of common schools, 


did not repeal the provisions of the acts of 1844 and 1848, prescribing 
the appointment of a chairman of the Board of Superintendents, and the 
tenure and extent of his office. It was held, therefore, that, where a 
chairman gave his bond in January, 1855, and continued in office with- 
out’any new appointment until April, 1857, (when a successor was ap- 
pointed,) he and his sureties were liable on such bond for an unexpend- 
ed balance of school money in his hands in 1857. Chairman of Com- 
mon Schools v Daniel, 444. 


SUPREME COURT. 


Vide Wait or Error. 


TAVERN. 


Vide Gamine. 


TAX-FEES. 


Vide Corporation, 2. 


TAXES. 
Vide Pustic Burtpines. 
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TENDER. 
1. To support the plea of tender, it must be shown that it was made be- 
fore the commencement of the suit. Winningham v. Redding, 126. 
2. Paying money to a magistrate, without obtaining, upon an appeal, a 
rule to pay the money into Court, is not according to the practice upon 
this subject, and will not avail the defendant any thing. bid. 


TIME. 
Vide Monta. 


TOWN ORDINANCE. 


Vide OrDINANCE. 


TRESPASS. 

Trespass vi et armis is the proper action where one enters upon the land 
of another under a warrant to survey vacant lands. Harry v. Graham, 
460. 

Vide Vacant Lanps. 


TRIAL—CONDUCT OF A. 

It was held not to be error in the Court'to admit evidence of the contents 
of a written instrument, upon the assurance of the counsel offering it, 
that he would subsequently show the destruction of such paper, which 
evidence was afterwards produced. State v. Black, 510. 

Vide Evivence, 18; Jupex’s Cuarer, 1, 2, 3, 5, 6, 7, 8, 12. 


TREES. 
Vide Trover. 
TROVER. 

Where A, claiming under a lease from a stranger, took possession of land 
and continued in possession, cultivating turpentine trees, which had been 
previously boxed, and after the turpentine had run into the boxes, B, 
who was the owner of the land, entered and dipped the turpentine out 
of the boxes, and converted it to his own use, it was held that A could 
maintain trover for the conversion. Branch y. Morrison, 16. 


TURPENTINE-MAKING., 
Vide Trover. 
TUSCARORA INDIANS. 

The act of 1824, by which the long terms for years, created by the Tusca- 
rora Indians, are, for certain purposes, made real estate, has no effect 
upon the reversions expectant on those terms, Burnett v. Thompson, 210. 

USURY. 

It is not usury for the endorsee of a note, to take a new note from the ma- 
ker at the end of six months, payable immediately, including the accrued 
interest. Holland v. Mosteller, 582. 

Vide Monta. 
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VACANT LAND. 
A warrant to survey a tract of land, which is not vacant, is void for the 
want of power, and of course, cannot justify an entry and cutting switch- 
es for the purpose of making a survey. Harry v. Graham, 460. 


VARIANCE BETWEEN PROOF AND ALLEGATION. 
Vide Preaprxe, 5. , 


VERDICT ON SEVERAL COUNTS. 
Vide Preanprxe, 6. 


VOTING ILLEGALLY. 

Where a person voluntarily gave an unlawful vote, it was held that the 
unlawful purpose prima facie attacked to the act, and that the opinions 
of others who believed the vote lawful, did not amount to a justification 
or excuse. State v. Hart, 389. 


WAREHOUSEMAN. 
Vide Common Carrier, 6. 


WARRANT OF SURVEY. 
Vide Vacant Lanp. 


WARRANTY OF TITLE. 

Where it was made to appear that by the law of Alabama, six years ad- 
verse possession of a slave, under a claim of right, conferred a title to 
such slave, it was held that an action for a breach of a warranty of title. 
contained in a bill of sale, would not lie in favor of a person who had 
thus held for more than six years in that State, although, the slave, hav- 
ing run away and gone into South Carolina, a court in that State had 
held that the title thus acquired was invalid against one that previously 
had title in that State. Alexander v. Torrence, 260. 


WARRANTY OF SOUNDNESS. 

1. In an action for the breach of a warranty of soundness, where the allega- 
tion was, that the slave labored under a chronic disease, of which he 
died within a few months after the sale, it was held that the declarations 
of the slave as to his health and condition, made two months before the 
sale, and at longer periods, and that similar declarations made several 
weeks after the sale, were competent. Bell v. Morrisett, 178. 

2. A bill of sale of a slave which contains a warranty of soundness, and 
which is inoperative to convey the title, far the want of a subscribing 
witness, may, nevertheless, be read as evidence of the warranty, provi- 
ded the actual sale and delivery be proven dehors. Hussey v. Weathers- 
by, 387. 


WASTE. 
In an action of waste, where the title of the plaintiff to the place wasted, 
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is set forth as a devise of a remainder in fee, and the proof was, that he 
was entitled to reversion in fee by descent, subject to a power of ‘sale, it 
was held that the variance was fatal. Southerland v. Jones, 321. 


WILL—CONSTRUCTION OF 


Where a testator, seized of a tract of land, with known metes and bound- 
aries, showed by the whole scope of his will, that he intended to provide 
a home for his wife and one daughter, at one end of the tract, and for his 
other children, as a class, at the other end, but called for no particular 
boundary, except a dividing line, made up of several other lines, which, 
alltogether ran nearly, but not quite through the original tract, it was 
held that to ascertain the interest of the wife and daughter, the outer 
boundaries of the old tract, were to be followed from where the dividing 
line intersected with one of them, JfcCall v. Gillespie, 533. 


WILL—EXECUTION OF 
Where two persons subscribed a will as witnesses, in the presence of the 
t2tator, after he had signed it, and then the name of one of the witness- 
es was inserted as executor, whereupon a third person was procured, who, 
on the acknowledgement of the testator, subscribed it as a witness, (such 


interlineation in no degree affecting the dispositions of the will,) it was 


held that this did not impair its validity. Grigg v. Williams, 518, 


WITNESSES. 
Vide Wmt—EXectrTIoN OF 


WITNESS—COSTS OF 
Vide Costs. 


WITNESS—COMPETENCY OF 
Vide Evmence, 12, 13, 14, 24. 


WITNESS—IMPEACHMENT OF 


Vide Eviwence, 17. 


WRIT OF ERROR IN THE SUPREME COURT. 

The applicant for a writ of error in this Court, given by the 33d chapter, 
19th section of the Rev. Code, must give bond for the performance of the 
judgment in double the amount of the judgment formerly rendered, or 
where it has been partly performed, in double the amount of what may 
remain of such judgment unperformed, and where the whole recovery 
has been satisfied, then a bond for securing the costs. Thompson v. Bur- 
nett, 486. 


WORDS OF EXCLUSION. 
Vide Descents. 





